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I. STATEMENT
1. On March 25, 2009, Qwest Communications Company, LLC (QCC) filed a Notice Regarding Non-Confidentiality.  QCC received documents subject to claims of confidentiality, Exhibit A to the Notice, in response to discovery.
  

By Decision No. R09-0529-I, it was recognized that all documents filed with the Commission are presumably public records.  The proponent of an order limiting access to information bears the burden of proof.  After determining that no subject agreement had been shown to meet the criteria for protection afforded by § 40-15-105(3), C.R.S., or Rule 2203, 4 Code of Colorado (CCR) 723-2, the Colorado Open Records Act § 24-72-201 et seq., C.R.S., was addressed.  After finding that proponents of confidential treatment of the documents at issue failed to show that the entirety of all documents at issue are confidential, the burden of proof was 

2. addressed and a further opportunity was afforded proponents to seek protection of portions of the agreements.

3. On June 8, 2009, AT&T Corp. and AT&T Communications of the Mountain States, Inc. (collectively AT&T); ACN Communications Services, Inc. (ACN), BullsEye Telecom, Inc. (BullsEye); Comtel Telecom Assets, LP; Excel Telecommunication, Inc. (Excel); Granite Telecommunications, LLC (Granite); Level 3 Communications, LLC (Level 3); Liberty Bell Telecom, LLC (Liberty Bell); tw telecom of Colorado, llc (Time Warner); and VarTec, Inc. (VarTec) filed their Response to Administrative Law Judge (ALJ) Decision No. R09-0529-I.

4. On June 8, 2009, Granite Telecommunication, LLC’s Supplemental Response to Qwest’s Communication Company, LLC’s Notice Challenging Confidentiality was filed.

5. On June 8, 2009, Non-Party Sprint’s Response to Decision No. R09-0529-I was filed.

6. On June 8, 2009, the Supplement to Objection of MCImetro Access Transmission Services, LLC to QCC’s Notice Regarding Non-Confidentiality was filed.

7. On June 8, 2009, XO Communications Services, Inc.’s Supplemental Opposition to Challenge of Qwest Communications Company, LLC, in its Notice Regarding Non-Confidentiality was filed.

8. On June 8, 2009, BullsEye Telecom, Inc.’s Supplemental Response to Qwest’s Communications Company, LLC’s Notice Challenging Confidentiality was filed.

9. On June 29, 2009, the Reply to Responses Regarding Qwest Communications Company, LLC’s Notice Regarding Non-Confidentiality was filed by QCC.

10. Except as specified below, no party has demonstrated that a document at issue was filed with the Commission pursuant to § 40-15-105, C.R.S., prior to disclosure in this proceeding or that a contract or notice of contract was filed with the Commission pursuant to Rule 2203 prior to disclosure in this proceeding.  

11. Based upon a comparison of the above filings, those areas of agreement of all parties for continued confidential treatment and/or public release will be approved upon good grounds shown and will not be addressed further herein.  

12. It is also noteworthy that many of the confidential documents filed by QCC on March 27, 2009, include redactions of original information.  Any information redacted prior to filing is not before the undersigned ALJ for consideration and is not ripe for consideration.  Such information has not been available and has not been sufficiently described for determination as to whether confidentiality protections should be continued. 

13. Several parties contend that the disputed information is customer proprietary network information (CPNI).  Citing the definition of CPNI, it is contended that the confidential information falls within an exception to the Colorado Open Records Act (CORA).  QCC counters that the disputed information is not within the scope of CPNI.

A. ACN and AT&T (Redaction of Intrastate Rates in Schedule A).

14. ACN and AT&T contend that intrastate rates in Schedule A of their agreement should remain confidential as CPNI and trade secret information.  QCC contends that ACN and AT&T failed to meet their burden of proof to demonstrate that the material is not public under CORA.

15. QCC notes in its reply that neither ACN nor AT&T has cited any legal authority supporting the proposition that switched access rates constitute CPNI and that QCC could not find any such authority.

16. Customer proprietary network information is defined as:

      (A) information that relates to the quantity, technical configuration, type, destination, location, and amount of use of a telecommunications service subscribed to by any customer of a telecommunications carrier, and that is made available to the carrier by the customer solely by virtue of the carrier-customer relationship; and

      (B) information contained in the bills pertaining to telephone exchange service or telephone toll service received by a customer of a carrier; except that such term does not include subscriber list information.

47 U.S.C. § 222(h)(1).

17. The Tenth Circuit Court of Appeals recognized that Congress afforded substantially less privacy protection for aggregate customer information and subscriber list information under § 222.  U.S. West, Inc. v. FCC, 182 F.3d 1224, 1229 (10th Cir. 1999) citing 47 U.S.C. §§ 222(c)(3),(e).  Further, the court found that “the essence of the statutory scheme requires a telecommunications carrier to obtain customer approval when it wishes to use, disclose, or permit access to CPNI in a manner not specifically allowed under § 222.”  U.S. West, Inc. v. FCC, 182 F.3d 1224, 1229 (10th Cir. 1999).

18. The undersigned ALJ does not reach a determination as to whether the disputed information constitutes CPNI because such a claim is a red herring based upon the present facts and circumstances.  As to each disputed agreement, the customer is a party to this proceeding or subject to a subpoena to produce the disputed information.  

19. Section 47 U.S.C. § 222 imposes obligations upon a telecommunications carrier to protect the confidentiality of proprietary information of, and relating to, other telecommunications carriers, equipment manufacturers, and customers.  There is no privilege or protection created thereby as to the customer’s information in its own hands.  The customer to each agreement is subject to discovery of information within its care, custody, or control.  Thus, the fact that a service provider may not be able to disclose CPNI is not controlling herein.  Protections of CPNI do not extend to the subject information in the care, custody, or control of the customer.  Thus, under the circumstances at bar, it has not been shown that production would be contrary to federal or state statute.

20. Several parties contend information is protected as a trade secret.  There are overlapping, but not fully coordinated, provisions regarding protectable information.

21. CORA presumes a document is publicly available.  However, the Colorado Legislature provided for protection of specific information from public disclosure, including:  “Trade secrets, privileged information, and confidential commercial, financial, geological, or geophysical data, including a social security number unless disclosure of the number is required, permitted, or authorized by state or federal law, furnished by or obtained from any person.”  § 24-72-204(3)(a)(IV), C.R.S.

22. Interpreting the trade secret exception under CORA, the Commission has considered the defined term in the Uniform Trade Secrets Act.  Decision No. R01-699-I.  The Colorado Revised Statutes define “trade secret” to include many of the other categories of information protected from disclosure: 

“Trade secret” means the whole or any portion or phase of any scientific or technical information, design, process, procedure, formula, improvement, confidential business or financial information, listing of names, addresses, or telephone numbers, or other information relating to any business or profession which is secret and of value.  To be a ‘trade secret’ the owner thereof must have 

taken measures to prevent the secret from becoming available to persons other than those selected by the owner to have access thereto for limited purposes. 

§ 7-74-102(4), C.R.S.

23. In Public Serv. Co. v. Trigen-Nations Energy Co., the Supreme Court also upheld the Commission’s rulemaking authority to adopt confidentiality rules applicable to Commission proceedings.  Public Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 325 (Colo. 1999).  Information that is “trade secret or confidential in nature” may be protected pursuant to Commission Rules.  Rule 1100 (a), 4, CCR 723-1.

24. The Colorado Court of Appeals distinguished defined trade secrets under the Uniform Trade Secrets Act from other confidential information:

The trial court made no specific finding that Atmel's employee ranking information was a trade secret according to the six factors set out in Porter Industries, Inc. v. Higgins, supra, 680 P.2d at 1341 (quoting Southwestern Bell Telephone Co. v. State Compensation Commission, 6 Kan. App. 2d 444, 448, 629 P.2d 1174, 1178 (1981)), as follows:

An exact definition of a trade secret may not be possible, but factors to be considered in recognizing a trade secret are: (1) the extent to which the information is known outside the business, (2) the extent to which it is known to those inside the business, i.e., by the employees, (3) the precautions taken by the holder of the trade secret to guard the secrecy of the information, (4) the savings effected and the value to the holder in having the information as against competitors, (5) the amount of effort or money expended in obtaining and developing the information, and (6) the amount of time and expense it would take for others to acquire and duplicate the information.

The court's only finding was that the employee ranking information was "confidential information." However, because information subject to arguably normal business precautions does not necessarily constitute a trade secret, see Colorado Supply Co. v. Stewart, 797 P.2d 1303 (Colo. App. 1990), this finding was insufficient to invoke application of the trade secret exception.

Atmel has not provided any authority, nor have we found any, to meet its burden to establish that the employee ranking information is a trade secret. Furthermore, the record contains little, if any, evidence favorable to Atmel regarding the factors 

necessary to establish the existence of a trade secret. See Porter Industries, Inc. v. Higgins, supra.

Atmel Corp. v. Vitesse Semiconductor Corp., 30 P.3d 789, 795 (Colo. Ct. App. 2001).

25. Based upon the broadness of applicable terms, the Commission has recognized broad discretion as to whether the information at issue is excepted from disclosure.  Decision No. R01-699-I, Docket No. 97I-198T.

26. Principally, these authorities afford protection of commercially sensitive information disclosed to the government.   The Colorado Court of Appeals expressed the rationale for CORA’s exclusion:  

The rationale for this exception is dual in nature. Not only does it encourage cooperation on the part of those who may not be required to provide information to a governmental agency, but it also protects the rights of those who are required to provide such information. See National Parks & Conservation Ass'n v. Morton, 162 U.S. App. D.C. 223, 498 F.2d 765 (D.C. Cir. 1974) (considering the commercial and financial information exemption of FOIA).

Freedom Newspapers, Inc. v. Denver & R. G. W. R. Co., 731 P.2d 740, 743 (Colo. Ct. App. 1986).

27. The Court of Appeals’ statement succinctly summarizes the Commission’s need for and reliance upon disclosures by regulated entities to fulfill its responsibilities. Underlying the dispute at hand, AT&T and QCC compete for business among the same counterparties.  QCC seeks public disclosure of the results of the commercial negotiations of its competitor with common counterparties.  QCC should not be allowed to utilize the Commission’s authority to gain access to non-public confidential information in this proceeding for other uses.  Protecting the rights of AT&T and its counterparties, while allowing the Commission to fulfill its responsibilities, furthers the public interest.

28. Commission Rules explicitly presume public availability of rates for regulated services.  4 CCR 723-1-1101(d)(II).  However, Rule 2203(c) also explicitly provides flexibility for contracts to address unique facts and circumstances, irrespective of any Tariff or Price list requirements.  Such terms and conditions generally need not be made available to others.

29. The Colorado Legislature has equated trade secrets with confidential business or financial information, by definition, if it is secret and of value.  § 7-74-102(4), C.R.S.  To protect such information from disclosure, the owner must act reasonably regarding the protection thereof.  Illustratively, an agreement may be capable of protection, but none is available after making it publicly available.  Specifically applying the principle to trade secrets, the holder must implement protections beyond normal business precautions.  The United States District Court for the District of Colorado favorably cited Cathy Striklin Krendall’s work regarding protection of trade secrets.  Harvey Barnett v. Shidler, 143 F.Supp.2d 1247, 1252 (D. Colo. 2001).  That work summarizes:  

[T]he holder of an alleged trade secret must have made some efforts reasonable under the circumstances to maintain the secrecy of the information.  Extreme and unduly expensive precautions need not be taken.  Reasonable efforts may include advising employees of the existence of a trade secret, limiting access to the information on a need-to-know basis, and controlling access to locations where the information may be learned.  The precautions must, however, be more than normal business precautions.

Cathy Striklin Krendall, Colorado Methods of Practice §19.25 at 237 (4th ed. 1997) (citations omitted).

Similar standards should reasonably be applied to other confidential information as well as trade secrets.  

30. BullsEye illustratively points to Decision No. R06-1230-I to support confidentiality protections for negotiating positions.  QCC distinguishes the Commission’s reliance as being dependent upon finding that the information at issue affected the company’s future position in ongoing negotiations.    

31. The Commission has acted to protect confidentiality of the competitive bidding environment.  In so doing, the Commission has expressed its policy to protect confidentiality of bid processes, encourage competitive bidding, and to ensure integrity of the bid process.  Decision No. C08-1042.  By protecting competitive bids, the Commission implicitly found value in the information among competitors in future solicitations (e.g., a losing bid may prove a winner in a subsequent solicitation).  In the case at bar, it is reasonable to assume that future negotiations would be impacted by the public availability of negotiated agreements of competitors.

32. While it is not clear what value is derived from all of the historical information at issue or the entirety of efforts to maintain confidentiality, it is clear that the companies regard the information as confidential and seek its continued protection.  A substantial effort has been made to narrow the scope of protected information and maximize the information available to the public. 

33. The terms for which protection is sought are key components negotiated among the parties and both parties seek to protect the benefits of their efforts.  There is no statutory provision mandating public disclosure of the agreements and the agreement may not even need to be filed pursuant to Commission rules.  See Rule 2203(c)(IV).

34. The confidential nature of the disputed provision is an integral part of the agreement and the contracting parties have taken significant actions to protect their interest in the confidential information.  While perhaps thin in aspects, the parties have taken reasonable efforts to preserve and protect the confidentiality of information for which protection is sought.

35. As recognized by the Court of Appeals, continued protection will encourage cooperation with the Commission by protecting the rights of those who may be required to disclose information.  

36. Based upon the foregoing considerations, intrastate rates in Schedule A and the dollar figure in paragraph 1 of the Settlement and Switched Access Service Agreement between AT&T and ACN filed March 27, 2009, as part of QCC’s Notice Regarding Non-Confidentiality shall remain subject to the protection of the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.

B. BullsEye and AT&T.

37. Based upon the discussion above, the dollar figure in paragraph 1 as well as paragraph 2 on page 5 of 7 and the double asterisks line on page 6 of 7 of Schedule A (Switched Access Rates and Charges) of the Settlement and Switched Access Service Agreement between AT&T, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  

38. The response to data request QCC3.c. inquires about the reasons for BullsEye offering interexchange carrier rates by contract that differ from published tariffs. 

39. AT&T and BullsEye argue that the response will reveal confidential traffic volumes, dollars billed, and carrier-to-carrier service information. BullsEye further contends that the responses relate to BullsEye’s settlement of disputes.

40. QCC contends that BullsEye failed to meet its burden of proof that the response should remain confidential.

41. It is found that BullsEye and AT&T failed to demonstrate a basis upon which the discovery response should remain subject to confidential treatment.  The response to data request QCC3.c. shall be publicly available.

C. VarTec, Excel, and AT&T

42. Based upon the discussion above, the dollar figures in paragraph 1 as well as the claimed confidential information on pages 6, 7, and 8 (Schedules A and B) of the Settlement and Switched Access Service Agreement between AT&T, VarTec, and Excel Telecommunications, Inc., filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  

43. It appears that no claim of confidentiality remains as to responses to QCC’s first set of data requests because the entirety of the document has been made publicly available.   Thus, this matter will not be addressed further. 

44. QCC challenges confidentiality of the first page of a two-page electronic email message regarding VarTec operations in November 2004.  No basis has been shown to continue confidential treatment of the document.  Thus, it shall be publicly available.

D. Eschelon and Sprint

45. Eschelon Telecom, Inc. (Eschelon) filed no response to Decision No. R09-0529-I.

46. Sprint Communications Company, LP (Sprint) seeks to preserve confidentiality of rates for originating and terminating access.  Allowing its competitors access to such information jeopardizes competitive interests.  These rates also impact pricing strategy for its services as well as its business and marketing planning.  Sprint requests continued confidential treatment for information in red boxes in the Confidential Attachment A to Non-Party Sprint’s Response to Decision No. R09-0529-I.

47. It does not appear that QCC addressed this specific agreement.

48. Based upon good cause shown, Sprint’s request to continue confidential treatment will be granted.

E. Eschelon and AT&T 

49. Based upon the discussion above, the claimed confidential information on Exhibits A and B to the Switched Access Service Agreement between AT&T and Eschelon dated May 1, 2000, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  

50. As to the periodic Release and Settlement Agreements between AT&T, Eschelon, and Advanced TelCom, Inc., for the periods May 1, 2005, September 25, 2005, October 31, 2005, January 31, 2006, April 5, 2006, July 5, 2006, October 5, 2006, January 5, 2007, April 5, 2007, October 5, 2007, and December 5, 2007, AT&T argues confidentiality should continue as they are settlement of disputes relating to specific invoices. AT&T further restates arguments regarding disclosure of traffic volumes information to a specific competitive local exchange carrier (CLEC).

51. QCC does not oppose continued confidentiality as to backwards looking settlement agreements.  However, referencing Mr. Brotherson’s testimony, QCC contends that the series of agreements are not legitimately characterized as such.

52. QCC’s argument presumes an outcome of the merits of disputed issues pending in the proceeding.  At this point, such outcome is premature and the confidentiality treatment at this time will be determined based upon their face.  Accordingly, based upon the confidential nature of the agreements and the discussion above, confidential treatment will continue.

53. The termination letter dated December 15, 2004, shall be publicly available.

F. Granite and Sprint 

54. Sprint requests continued confidential treatment of a specific rate in an email between Sprint and Granite, dated June 2, 2004, filed March 27, 2009, based upon similar grounds addressed above.  Accordingly, said rate shall remain subject to the Commission’s confidentiality rules based upon the findings above.  

55. In addition to other grounds, Granite further argues that the entire email communication should be maintained as confidential.  First, Granite contends the email is not an agreement; rather, it is a communication in furtherance of settlement discussions.  Without any authority for the conclusion, it is contended that such a document is not a document subject to CORA.  Secondly, Granite contends the document falls within the “trade secret, privileged information and confidential commercial data” exception to CORA.  Granite contends that disclosure would allow others to understand the settlement and compromise positions of the parties.  Further, releasing settled terms would chill parties’ ability to resolve their differences.  It is further contended that such communications in furtherance of settlement are not admissible.  Thus, they are excepted from CORA as contrary to state and federal law.  Next, Granite contends the information should be confidential as applicable to services outside of Colorado.  Finally, arguments regarding § 40-15-105(3), C.R.S., are addressed.

56. Decision No. R09-0529-I explicitly invited parties to demonstrate filing pursuant to § 40-15-105, C.R.S.  Granite filed a Notice of Agreement between Granite Telecommunications, LLC and Sprint in Docket No. 08M-335T in accordance with § 40-15-105, C.R.S., on November 7, 2008 – at or near the time of disclosure in this proceeding.  Without making any determination as to the timeliness or sufficiency of the filing, statutory protections of § 40-15-105(3), C.R.S., will be afforded in light of the efforts to protect confidentiality of the agreement, the statutory protections themselves, and the relationship to the merits of this proceeding.  QCC failed to demonstrate that the filed agreement is beyond the scope of protection afforded access contracts.

57. The agreement filed by Granite is open to review by other purchasers of such access subject to a nondisclosure agreement.  Based thereupon as well as Rule 1100(b)(IV), the entire email between Sprint and Granite, dated June 2, 2004, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  

G. Granite and AT&T 

58. AT&T and Granite agree that neither party claims confidentiality with respect to the April 1, 2003 Settlement and Switched Access Service Agreement.  

59. The disputed portion of Data Request QCC-15 in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests will remain subject to the Commission’s confidentiality rules in accordance with the discussion above based upon the filing of the referenced agreement in Docket No. 08M-335T and Rule 1100(b)(IV).

60. The disputed portion of Data Request QCC-15(d) and the response thereto, as well as QCC-22 and the response thereto, in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests shall be publicly available.  AT&T and Granite failed to demonstrate that the information should remain confidential based upon the discussion above.

61. The response to Data Request QCC-15(d)(4) in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests will remain subject to the Commission’s confidentiality rules.  Billed amounts would allow one to determine or estimate the amount of use of a subscribed service.  

62. The response to Data Request QCC-16 and the response thereto in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests will remain subject to the Commission’s confidentiality rules.  As claimed, the subject agreement was filed with the Commission in Docket No. 08M-335T at or near the time of disclosure in this proceeding subject to claimed confidentiality.  Based upon the discussion above, the agreement and the content included therein will remain confidential.

63. The disputed claim as to the portion of the supplemental response to QCC 1-3(b) and (d) in Granite Telecommunications, Inc.’s Supplemental Response to Qwest Communications Corporation’s First Set of Data Requests will remain subject to the Commission’s confidentiality rules in accordance with the discussion above based upon the filing of the referenced agreement.

64. The disputed claim as to the portion of the supplemental response to QCC 1-3(c) and QCC 1-11 in Granite Telecommunications, Inc.’s Supplemental Response to Qwest Communications Corporation’s First Set of Data Requests shall be publicly available.  AT&T and Granite failed to demonstrate that the information should remain confidential.

H. Level 3 and AT&T 

65. There are only two references on the page following page 4 of the Settlement and Switched Access Service Agreement between AT&T and Level 3, filed March 27, 2009, they differ between the information made publicly available and the confidential filing.  Particularly in light of the scope of information made publicly available, it has not been shown that a date and/or subject reference meet any CORA exception.  The page following page 4 of the agreement, as filed March 27, 2009 subject to a claim of confidentiality, shall be publicly available.  AT&T and Level 3 agree that the termination letter dated July 1, 2003 should be, and has been, made publicly available.

66. There is a disputed redaction of a one page letter from Victoria Wright to Michael Romano, Esq. dated June 15, 2006.  AT&T and Level 3 maintain that an amendment to the publicly available agreement should remain confidential.  The amendment addresses a formula and its applicability.  The underlying agreement is publicly available.  AT&T nor Level 3 demonstrate any reasonable basis upon which the amended term should be treated any differently than the remainder of the agreement.  This is particularly the case in light of the fact that the amendment is very minor and does not alter the scope of agreement (e.g., it modifies a term rather than implementing entirely new terms).  The letter shall be made publicly available.

67. AT&T and Level 3 agree that the termination letter dated March 1, 2007 should be, and has been, made publicly available.

I. Liberty Bell and AT&T 

68. Based upon the discussion above, the dollar figures in paragraph 1 as well as the claimed confidential information in paragraph 2 of the letter dated February 8, 2005, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  

J. MCI and AT&T 

69. MCI contends that the Settlement Agreement approved by the United States Bankruptcy Court in WorldCom’s bankruptcy is and must remain confidential.  MCI contends that most of the material terms of the Settlement Agreement are publicly available.  MCI also points to express trade secret protections afforded by the Minnesota Public Utilities Commission as to the bankruptcy settlement.

70. MCI contends that the 2004 Switched Access agreement is an exhibit to the confidential settlement approved by the Bankruptcy Court.  Based thereupon, continued confidential treatment is requested.

71. QCC does not oppose or seek public disclosure of the Settlement Agreement.

72. Reviewing the bankruptcy court decision, it is far from clear that the court intended the terms of the referenced agreement regarding future services to be protected with the same brush as the compromises reached in the settlement.  However, it is undeniable that the 2004 agreement was an exhibit to the Settlement Agreement, and therefore part thereof.

73. QCC failed to demonstrate that an exhibit to WorldCom’s settlement with AT&T made confidential by the bankruptcy court is outside the scope of the bankruptcy court’s order.  MCI has also demonstrated that the Minnesota Public Utilities Commission has preserved confidentiality protections for WorldCom’s 2004 settlement agreement as well.  Confidentiality protections herein for the settlement agreement, including the Switched Access Service Agreement between MCImetro Access Transmission Services, LLC and AT&T Corp, effective date January 27, 2004, will remain subject to confidentiality protections.

74. Exhibit A to the Settlement Agreement was not the controlling agreement for the Switched Access Service Agreement after February 1, 2005.  Thus, the agreement as of February 1, 2005 was no longer Exhibit A to the Settlement Agreement.  Clearly, the bankruptcy court did not intend to address any future agreement effectuated by the parties through amendment to the Settlement Agreement exhibit that was considered.  To hold that the bankruptcy court intended such without regard to scope or content would lead to a ridiculous outcome.  There is no indication that the Settlement Agreement was amended in connection with subsequent agreements.  MCImetro failed to demonstrate that the bankruptcy court’s order was modified or revised to cover subsequent agreements.  Subsequent agreements were not shown to be within the scope of the bankruptcy court’s order.  MCI contends that subsequent agreements should be protected based upon the similarity of terms.  However, there is no reason to believe that there are not numerous other switched access agreements having similar terms.  Further, the bankruptcy court order protected the terms of the parties’ settlement agreement – a matter wholly unrelated to future service, years after the settlement agreement at issue.

75. Based upon the foregoing discussion, the subsequent agreements will be considered in light of AT&T’s claims under the analysis addressed above and herein.  

76. The parties clearly regard the agreements confidentially, similar to arguments presented above.  

77. Paragraphs 1 and 2 of the Amendment Number One between MCImetro Access Transmission Services, LLC and AT&T Corp, executed in December, 2005, filed March 27, 2009, shall remain subject to confidentiality protections.  The remainder of the amendment shall be publicly available.

78. Regarding the undated Amendment Number Two between MCImetro Access Transmission Services LLC and AT&T Corp, filed March 27, 2009, the material in quotation marks in paragraphs 2 and 3, as well as paragraphs 4 and 5, shall remain subject to confidentiality protections.  The remainder of the amendment shall be publicly available.

K. Time Warner and AT&T 

79. Time Warner and AT&T chose not to identify portions of their agreements with an effective date of January 1, 2001, and as amended on 14 occasions, filed March 27, 2009, that should not be disclosed to the public.  Rather, they argue that the entirety, without exception, should remain confidential.

80. In response, QCC argues that the proponents present grounds of a general nature to support an extreme position.  While QCC does not deny the possibility that some portions may be confidential, it argues that the proponents are attempting to place it in the untenable position to guess those portions.  Therefore, it is argued the entire agreement should be made public.  At minimum, QCC argues that specified portions should be made public.

81. Decision No. R09-0529-I made clear that Time Warner and AT&T must demonstrate that the entirety of the agreement should be protected to meet its burden of proof to protect confidentiality pursuant to Commission rules.  “In essence, Joint CLECs claimed one thing is confidential.  QCC contends that one this is not confidential.  To require QCC to segment and indentify confidentiality claims by provision is contrary to the Commission’s expressed intent in adopting the rule in its form.”  Decision No. R09-0529-I at 6.

82. It is found that Time Warner and AT&T have failed to meet their burden of proof for the claimed confidentiality pursuant to Commission rules.  Based upon Decision No. R09-0529-I, the discussion above, and the grounds argued, the proponents have not demonstrated that the entire agreement should be protected.  Illustratively, the argued grounds present no support that even the entirety of page 1 of the agreement as well as paragraphs 1 and 3 on page 2 should be protected.  It is specifically found that Time Warner and AT&T failed to demonstrate that confidentiality protections should continue for the first paragraph of each of the 14 amended agreements.  QCC nor the Commission should be required to guess at the proponents interests outside of the claim made.  

83. The agreement between Time Warner and AT&T with an effective date of January 1, 2001, including the 14 amended agreements thereto, filed March 27, 2009, should be made publicly available as filed with QCC’s notice. 

L. Time Warner, SBC, and AT&T 

84. Time Warner and AT&T failed to identify or address the Services Agreement by and Among SBC Communications, Inc., AT&T Corp., and Time Warner Telecom Holdings, Inc., dated June 1, 2005, filed March 27, 2009.  On the other hand, QCC’s notice challenging the claim of confidentiality does not identify any agreement to which SBC Communications, Inc. (SBC) is a party.  Further, QCC’s response failed to address the agreement.  Confidentiality protections shall continue in light of the failure to identify the claim as being challenged and out of an abundance of caution. 

M. Allegiance and AT&T 

85. Those portions of the Settlement Agreement Between AT&T Corporation and Allegiance Telecom, Inc. (Allegiance) and of the Amendment No. 1 to the Settlement and Switched Access Service Agreement Between AT&T Corporation and Allegiance Telecom, Inc., that are redacted in AT&T’s Response to ALJ Decision No. R09-0529-I shall remain subject to confidentiality protections in accordance with the discussion above.

N. XO and Sprint 

86. QCC challenges confidentiality of a settlement agreement from 2002 and one from 2007.

87. XO Communications Services, Inc. (XO) does not concede that the agreements are at issue or subject to public disclosure.  XO “reserves the right” to maintain that the agreements are not applicable in Colorado, and thus not subject to disclosure.  Thereafter, XO joins Sprint’s response to Decision No. R09-0529-I.

88. Confidential Attachment A to Non-Party Sprint’s Response to Decision No. R09-0529-I addresses the two settlement agreements.  Without any basis, and without addressing Decision No. R09-0529-I, Sprint contends it should be given an additional opportunity to respond to the decision as to why portions of the referenced settlement agreements should remain confidential.  As provided for in Decision No. R09-0529-I, Sprint’s opportunity for further support was, at the latest, in its response to the decision.

89. Based upon the grounds presented and the analysis above, the bullet point items on page 3 of the 2002 settlement agreement filed March 27, 2009 shall remain subject to confidentiality protections.  The remainder of the 2002 settlement agreement, as filed, should be made publicly available.  Sprint presents no argument for continued confidential treatment of the 2007 settlement agreement filed March 27, 2009.  Based thereupon, the 2007 settlement agreement, as filed, should be made publicly available.  

O. Conclusion 

90. Each of the confidential documents filed with QCC’s Notice Regarding Non-confidentiality on or about March 27, 2009 shall be treated in accordance with the discussion above.

91. Any arguments presented, but not specifically addressed above, were considered and rejected.

II. ORDER
A. It Is Ordered That:

1. The challenge of Qwest Communications Company, LLC (QCC) in its Notice Regarding Non-Confidentiality filed March 27, 2009, is granted in part consistent with the discussion above.

2. For information within the scope of QCC’s challenge to which there is agreement for continued confidential treatment and/or public release, such treatment is approved. 

3. Any information redacted in the confidential filing of QCC on March 27, 2009, is outside of the scope of, and is not affected by, this Decision.

4. The dollar figure in paragraph 1 and Intrastate rates in Schedule A of the Settlement and Switched Access Service Agreement between AT&T Corp. and AT&T Communications of the Mountain States, Inc. (collectively AT&T) and ACN Communications Services, Inc. (ACN) filed March 27, 2009, shall remain subject to confidentiality protections in Rule 1100 of the Rules of  Practice and Procedure, 4 Code of Colorado Regulation (CCR) 723-1.  The remainder of the agreement shall be publicly available.  The termination letter for the agreement shall also be publicly available.

5. Documents to which Arizona Dialtone, Inc. is a party shall remain subject to confidentiality protections in Rule 1100, 4 CCR 723-1. 

6. The dollar figure in paragraph 1 as well as paragraph 2 on page 5 of 7 and the double asterisks line on page 6 of 7 of Schedule A, Switched Access Rates and Charges, of the Settlement and Switched Access Service Agreement between AT&T and BullsEye Telecom, Inc. (BullsEye) filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  

7. The response of BullsEye to Data Request QCC3.c shall be publicly available.  The response of BullsEye Data Request QCC3.g shall remain subject to the Commission’s confidentiality rules.  

8. The dollar figures in paragraph 1 as well as the claimed confidential information on pages 6, 7, and 8 (Schedules A and B) of the Settlement and Switched Access Service Agreement between AT&T, VarTec Telecom, Inc., and Excel Telecommunications, Inc., filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available. 

9. Page 1 of 2 of the email from Travis Galt to Victor J. Liss filed March 27, 2009, shall be publicly available.

10. The claimed confidential information on Appendix A (page 6) of the Settlement Agreement and General Release between Sprint Communications Company, LP (Sprint) and Eschelon Telecom, Inc. (Eschelon) dated December 29, 2000, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.  The termination letter dated December 15, 2004, shall also be publicly available.

11. The claimed confidential information on Exhibits A and B to the Switched Access Service Agreement between AT&T and Eschelon dated May 1, 2000, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.

12. The periodic Release and Settlement Agreements between AT&T, Eschelon, and Advanced TelCom, Inc., for the periods May 1, 2005, September 25, 2005, October 31, 2005, January 31, 2006, April 5, 2006, July 5, 2006, October 5, 2006, January 5, 2007, April 5, 2007, October 5, 2007, and December 5, 2007, all filed March 2, 2009, shall remain subject to the Commission’s confidentiality rules.  

13. The termination letter between AT&T and Eschelon dated December 15, 2004, shall be publicly available.

14. The email regarding agreement between Sprint and Granite Telecommunications, LLC, dated June 2, 2004; the disputed portion of Data Request QCC-15 in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests; the response to Data Request QCC-15(d)(4); and Data Request QCC-16 and the response thereto, all filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules. 

15. The disputed claim as to the portion of the supplemental response to QCC 1-3(b) and (d) in Granite Telecommunications, Inc’s Supplemental Response to Qwest Communications Corporation’s First Set of Data Requests shall remain subject to the Commission’s confidentiality rules. 

16. The disputed portion of Data Request QCC-15(d) and the response thereto, as well as QCC-22 and the response thereto, in Granite Telecommunications, Inc.’s Response to Qwest Communications Corporation’s Second Set of Data Requests shall be publicly available.

17. The portion of the supplemental response to QCC 1-3(c) and QCC 1-11 in Granite Telecommunications, Inc’s Supplemental Response to Qwest Communications Corporation’s First Set of Data Requests shall be publicly available.  

18. The page following page 4 of the Settlement and Switched Access Service Agreement between AT&T and Level 3 Communications, LLC, filed March 27, 2009, shall be publicly available.  

19. The redaction of a one page letter from Victoria Wright to Michael Romano, Esq. dated June 15, 2006, filed March 27, 2009, shall be publicly available.  

20. Regarding Liberty Bell Telecom, LLC and AT&T, the dollar figures in paragraph 1 as well as the claimed confidential information in paragraph 2 of the letter dated February 8, 2005, filed March 27, 2009, shall remain subject to the Commission’s confidentiality rules.  The remainder of the agreement shall be publicly available.

21. The Switched Access Service Agreement between MCImetro Access Transmission Services LLC and AT&T Corp, effective date January 27, 2004, filed March 27, 2009, shall remain subject to confidentiality protections.

22. Paragraphs 1 and 2 of the Amendment Number One between MCImetro Access Transmission Services LLC and AT&T Corp, executed in December, 2005, filed March 27, 2009, shall remain subject to confidentiality protections.  The remainder of the amendment shall be publicly available.

23. The material in quotation marks in paragraphs 2 and 3, as well as paragraphs 4 and 5, of the Amendment Number Two between MCImetro Access Transmission Services LLC and AT&T Corp, filed March 27, 2009, shall remain subject to confidentiality protections.  The remainder of the amendment shall be publicly available.

24. The agreement between tw telecom of Colorado, llc and AT&T with an effective date of January 1, 2001, including the 14 amended agreements thereto, as filed March 27, 2009, should be made publicly available.

25. The Services Agreement by and Among SBC Communications, Inc., AT&T Corp., and Time Warner Telecom Holdings, Inc., dated June 1, 2005, filed March 27, 2009, shall remain subject to confidentiality protections.

26. Those portions of the Settlement Agreement Between AT&T Corporation and Allegiance Telecom, Inc. and of the Amendment No. 1 to the Settlement and Switched Access Service Agreement Between AT&T Corporation and Allegiance Telecom, Inc., that are redacted in AT&T’s Response to ALJ Decision No. R09-0529-I shall remain subject to confidentiality protections.

27. The bullet point items on page 3 of the 2002 Sprint/ XO Communications Services, Inc. settlement agreement filed March 27, 2009 shall remain subject to confidentiality protections.  The remainder of the 2002 settlement agreement, as filed, should be made publicly available.  The 2007 settlement agreement, as filed March 27, 2009, should be made publicly available  

28. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                      Administrative Law Judge
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� Although QCC’s notice referenced an attached Exhibit A, a review of Commission files indicates that Exhibit A was separately filed March 27, 2009.  For all purposes herein, the filing, including Exhibit A, will subsequently be referenced as being filed on March 27, 2009 and will be considered as one filing. 
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