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I. statement

1. On February 10, 2009, Colorado Sightseeing Tours, LLC (Applicant) filed an application for authority to operate as a common carrier by motor vehicle for hire (Application).

2. On February 17, 2009, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in sightseeing service

between hotels with a minimum of 20 rooms located in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado, on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Clear Creek, Denver, Douglas, El Paso, Grand, Jefferson, Larimer, Park, Summit, and Teller, State of Colorado, on the other hand.

3. At its March 25, 2009 Weekly Meeting, the Commission, by minute entry, deemed the Application complete and referred the matter to the undersigned Administrative Law Judge.

4. Intervenors in this docket were, The Mountain Guides, Inc., doing business as, Scenic Mountain Tours (Mountain Guides); The Colorado Sightseer, Inc. (Colorado Sightseer); and MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi).  However, Metro Taxi and Applicant subsequently entered into a stipulation and settlement agreement which restricted the authority sought by Applicant as follows:

RESTRICTION:  This Certificate is restricted as follows:

To the use of vehicles with a seating capacity of at least ten (10) passengers, plus the driver.

5. Since the restriction was approved by Decision No. R09-0620-I, Metro Taxi subsequently withdrew its intervention in this matter.

6. A hearing in this matter was set for July 21 and 22, 2009 in Boulder, Colorado by Decision No. R09-0514-I.

7. Decision No. R09-0514-I also provided in relevant part that the parties may conduct discovery.  The cut-off date to propound discovery was set for July 2, 2009.  Therefore, the cut-off date for discovery is July 17, 2009.  Any objections regarding discovery were required to be filed within seven days of service of the discovery request or response.

8. On June 22, 2009, Applicant filed a Motion to Strike or Dismiss Intervention.  Applicant seeks to dismiss Mountain Guides from the proceeding because it failed to respond or object to discovery propounded by Applicant.  According to Applicant, it sought discovery regarding Mountain Guides’ present and proposed operations, traffic, equipment, financial condition, and other evidence Mountain Guides intends to present at hearing.  Additionally, Applicant argues that Mountain Guides has failed to timely file and serve on Applicant, its list of witnesses and copies of exhibits within 20 days of the conclusion of the notice period.  

9. On July 13, 2009, Applicant filed a Motion to Strike or Dismiss Intervention, Motion in Limine and Motion to Shorten Response Time.  In that motion, Applicant claims it served Colorado Sightseer, also an intervenor in this matter, with Interrogatories and Requests for Production of Documents in accordance with Rule 12405.  Applicant represents that Colorado Sightseer failed to respond to the discovery requests and failed to file a protest to Applicant’s discovery request.  Responses or protest were due on May 7, 2009.  

10. Therefore, Applicant requests that Colorado Sightseer’s intervention should be dismissed since it should not be allowed to call any witnesses or submit any exhibits.  Applicant also requests shortened response time to the motion.

11. Commission Rule 4 Code of Colorado Regulations 723-1-1405(e)(VI) provides that “[a]ny person adversely affected by a failure of another party to provide discovery may file a motion to compel discovery, a motion to dismiss, or a motion in limine.  Rule 1405(e)(II) provides that “[e]ach intervenor in transportation application proceedings shall file and serve its list of witnesses and copies of exhibits … mo later than 20 days after the notice period has expired.”

12. A review of the official file in this matter reveals that Colorado Sightseer has not filed a protest to Applicant’s discovery request.  On June 25, 2009, Mountain Guides filed a pleading that appears to be a response to Applicant’s motion to dismiss Mountain Guides’ intervention.  

13. Among other things, Mountain Guides indicates that Applicant has “no more standing to demand discovery than any other member of the general public who wants to file an application in hopes of gaining access to records of a company to knit pick and second guess in hopes that some possible error will come to light.”  Mountain Guides also maintains that the records requested in Applicant’s discovery request are not required to be maintained, so the request was an effort to inundate the company in frivolous activity.  Additionally, any information regarding actions against Mountain Guides is public information and redundant in discovery, according to Mountain Guides.

14. Discovery may reach to “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  See, Colorado Rules of Civil Procedure Rule 26(b).  The information sought need not be relevant to any particular issue in the case; it need only be pertinent or germane to the subject matter of the action.  Under Rule 26(b), relevance is to be construed liberally to effectuate the full extent of their truth-seeking purposes.  Williams v. District Court, 866 P.2d 908 (Colo.1993).  Discovery rules are to be liberally construed to eliminate surprise at trial, permit the discovery of relevant evidence, simplify issues, and to promote the expeditious settlement of cases.  Silva v. Basin Western, Inc., 47 P.3d 1184 (Colo.2002).  However, in certain circumstances, relevant evidence for purposes of discovery may be beyond the reach of the parties if its production would be unduly burdensome or oppressive under Rule 26(c).  Briston Myers Co. v. District Court, 422 P.2d 373 (1967).  On the other hand, a decision maker has “broad discretion to manage the discovery process in a fashion that will implement the philosophy of full disclosure of relevant information and at the same time afford the participants the maximum protection against harmful side effects.”  Bond v. District Court, 682 P.2d 33, 40 (Colo. 1984).

15. A review of the propounded discovery demonstrates that it is reasonable in scope and not imposed for any improper purpose.  Nor is it found that the discovery requests of Applicant are unduly burdensome or oppressive.  Therefore, Mountain Guides and Colorado Sightseer are ordered to respond to Applicant’s discovery requests by the close of business on July 20, 2009.  Time is of the essence here since the hearing begins on July 21, 2009.  To the extent Mountain Guides and Colorado Sightseer do not maintain certain information requested such as a request for tariffs, each may certainly indicate that in its responses.  Mountain Guides shall also file and serve its list of witnesses, testimony summaries, and copies of exhibits by the close of business on July 20, 2009.

16. Colorado Sightseer shall file its witness list, testimony summaries, and copies of the exhibits it intends to utilize at the hearing by the close of business on Monday July 20, 2009.  Response time to Applicant’s July 13, 2009 Motion is waived.

17. Should either intervenor fail to comply with the requirements of this Order, either may be dismissed from this docket.

II. ORDER

A. It is Ordered That:

1. The Motion to Strike or Dismiss Intervention filed by Applicant Colorado Sightseeing Tours, LLC on June 22, 2009 is denied consistent with the discussion above.

2. The Motion to Strike or Dismiss Intervention and Motion in Limine filed by Colorado Sightseeing Tours, LLC on July 13, 2009 is denied consistent with the discussion above.

3. Intervenor, The Mountain Guides, Inc. shall file responses to Applicant’s discovery requests by the close of business on July 20, 2009.

4. Intervenor, The Mountain Guides, Inc. shall file and serve its witness list, testimony summaries, and copies of exhibits by the close of business on July 20, 2009.
5. Intervenor, The Colorado Sightseer, Inc. shall file responses to Applicant’s discovery requests by the close of business on July 20, 2009.

6. Intervenor The Colorado Sightseer, Inc. shall file and serve its witness list, testimony summaries, and copies of exhibits by the close of business on July 20, 2009.

7. Response time to the July 13, 2009 motion filed by Applicant is waived.

8. Should either The Mountain Guides, Inc. or The Colorado Sightseer, Inc. fail to file the required documents as indicated above, either intervenor may be dismissed from this proceeding.

9. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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