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I. statement

1. The captioned applications were filed with the Colorado Public Utilities Commission (Commission) by the City of Fort Collins (Fort Collins) on December 26, 2006.  The applications requested authority to modify existing railroad signal systems in order to provide interconnection and preemption for new crosswalk signals located approximately 200 feet from the crossings of Horsetooth Road (Horsetooth Crossing) and Drake Road (Drake Crossing) with the Union Pacific Railroad Company (UP).

2. The Commission gave notice of these applications on January 5, 2007, and timely interventions were filed in both proceedings by UP.

3. On February 13, 2007, Fort Collins amended both applications in certain respects and they were granted by the Commission on February 21, 2007.  See, Decision Nos. C07-0148 and C07-0149.

4. On April 28, 2009, Fort Collins filed pleadings in both matters entitled “Motion to Withdraw Application and to Vacate Commission Decision Granting Application” (Motions).  The Motions indicate that Fort Collins has determined that pedestrian warning lights other than those approved by Decision Nos. C07-0148 and C07-0148 have been installed at the Horsetooth and Drake Crossings, are adequate, and that the pedestrian crosswalk signals originally proposed are no longer needed.  As a result, Fort Collins requests that it be permitted to withdraw the applications and that Decision Nos. C07-0148 and C07-0149 be vacated.  

5. On May 15, 2009, UP filed responses in opposition to the Motions (Responses).  The Responses contend that the alternate pedestrian crossing system installed at the Horsetooth and Drake Crossings may not be safe.  They request that the Motions be denied or, in the alternative, that additional remedial safety measures be undertaken at these crossings.

6. On June 19, 2009, the Commission referred these matters to the undersigned Administrative Law Judge (ALJ) “for a determination of the merits and disposition of the Motion and Response.”

7. Pre-hearing conferences were held in these proceedings on July 8, 2009.  See, Decision Nos. R09-0711-I and R09-0712-I.  Both parties appeared through their respective legal counsel.

8. At the pre-hearing conference the parties indicated that they favored consolidation of these proceedings since the parties are the same and the issues are virtually identical.  The ALJ agrees and, as a result, they will be consolidated for hearing purposes.  Consolidation will save judicial resources and will promote administrative efficiency.  Neither party will be prejudiced by consolidation.  In addition, consolidation complies with the guidelines established by Rule 1402 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1402.

9. At the pre-hearing conference the parties also expressed their belief that the primary issue to be resolved in these proceeding was whether the pedestrian warning lights installed by Fort Collins at or near the Horsetooth and Drake Crossings are safe and/or  whether any additional or different safety-related installations or measures are warranted at these crossings.  The ALJ questions whether the Commission has subject matter jurisdiction over these issues under applicable public utilities law; namely, § 40-4-106, C.R.S.
  Accordingly, the ALJ established deadlines for the parties to enter into a stipulation relating to the pedestrian warning lights installed by Fort Collins at the Horsetooth and Drake Crossings (i.e., location, configuration, functionality, manner of operation, etc.) and, thereafter, for the submission of briefs addressing the jurisdictional issue.  These deadlines are set forth in the order that follows.

10. At the conclusion of the pre-hearing conference the parties provided the ALJ an agreed procedural schedule governing this consolidated proceeding in the event it is determined that the Commission has subject matter jurisdiction over the issue referred to above.  The procedural schedule informally submitted to the ALJ via electronic mail on July 8, 2009, is acceptable and will be adopted by the order that follows.  

II. order

A. It Is Ordered That:

1. Docket Nos. 06A-670R and 06A-671R are consolidated.  Docket No. 06A-670R is the primary docket, and all future filings shall be made in Docket No. 06A-670R.  Parties shall file an original and four copies of all documents filed.  Filings shall contain both Docket captions.

2. The parties shall file a joint stipulation relating to the pedestrian warning lights installed by the City of Fort Collins at the crossings of Horsetooth Road and Drake Road on or before August 14, 2009.

3. The parties shall file briefs relating to the jurisdictional issue addressed in Section I, Paragraph 9 above on or before September 16, 2009.

4. In the event it is determined that the Commission has subject matter jurisdiction over the issues addressed in Section I, Paragraph 9 above, the hearing of this consolidated proceeding is scheduled as follows:

DATE:

November 18, 2009

TIME:

9:00 a.m.

PLACE:
Commission Hearing Room 

 
1560 Broadway, Suite 250 

 
Denver, Colorado

5. The City of Fort Collins shall file its list of witnesses, summary of witness testimony, and exhibits on or before October 21, 2009.

6. The Union Pacific Railroad Company shall file its list of witnesses, summary of witness testimony, and exhibits on or before October 30, 2009.

7. Discovery shall be governed by Rule 1405 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1405, except as follows: each party shall be limited to 20 requests for admission, 20 interrogatories, and 2 depositions each.

8. All discovery shall be served on or before November 3, 2009.

9. All pre-hearing motions or stipulations relating to settlement shall be filed on or before November 10, 2009.  

10. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
______________________________

Administrative Law Judge



G:\ORDER\R09-0760-I_06A-670R_06A-671R.doc:SRS






� Effectively, the question is whether Fort Collins would be required to seek prior Commission approval of the pedestrian warning lights they have installed at the Horsetooth and Drake Crossings under applicable public utilities law.  
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