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I. STATEMENT

1. On January 9, 2009, the Adams County Department of Public Works (Adams County) filed the above-captioned application requesting authority to construct a new grade separation of Osage Street over the BNSF Railway Company (BNSF) Front Range Subdivision and the proposed new Regional Transportation District (RTD) FasTracks Gold Line and Northwest Rail commuter rail lines in unincorporated Adams County, Colorado.  A National Inventory Number has not yet been assigned to this structure.  By Decision No. C09-0223, the Commission deemed the application complete and referred the matter to an Administrative Law Judge for the Commission. 

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on January 14, 2009.

3. On February 13, 2009, BNSF filed its Entry of Appearance and Notice of Intervention. BNSF does not oppose construction of the project in general; however, concerns are raised regarding:  cost allocation, terms of construction and maintenance, and whether the structure meets the definition of a reasonably adequate facility. BNSF notes that the filed design includes an MSE (mechanically stabilized earth) wall within 25 feet of BNSF's tracks, but AREMA standards require a crash wall within 25 feet of freight railroad tracks.

4. On February 13, 2009, RTD, a political subdivision of the State of Colorado, filed its Entry of Appearance and Notice of Intervention as of Right. After noting the proposed crossing structure, and that no funding is requested from RTD, RTD stated that it "does not oppose or contest the application at this time, but reserves the right to oppose or contest the application in the future, should protection of its rights or interests so require."

5. On March 3, 2009, pursuant to Decision No. C09-0223, the Commission deemed the application complete and referred to matter to the undersigned Administrative Law Judge (ALJ) for disposition.

6. By Decision No. R09-0338-I, the ALJ established a procedural schedule in the instant matter.

7. By Decision No. R09-0546-I, the hearing scheduled in this matter was vacated and Adams County’s request to amend the application was granted.  Adams County was ordered to file an amended application in compliance with the order, specifically delineating any agreement reached among the parties regarding the need for a crash wall.

8. On June 17, 2009, Adams County filed an amended application in accordance with Decision No. R09-0546-I.

9. On or before June 27, 2009, BNSF and RTD were afforded an opportunity to file a statement of contest or opposition to the application as amended.  In the event a filing was made, the parties were informed that the application, as amended, would be deemed unopposed and uncontested.  Decision No. R09-0546-I at 4.

10. No responsive filing was made to the amended application filed on June 17, 2009.  Based thereupon, the Application, as amended, is now uncontested and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing.

11. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. Findings and conclusions

12. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.

13. Adams County is the road authority that is duly authorized to construct, maintain, and operate public roads within Adams County.  

14. BNSF is the railroad company that owns the tracks in question at the proposed grade separated crossing at Osage Street.  

15. RTD is a political subdivision of the State of Colorado, 

16. Adams County, BNSF, and RTD are the only parties in this matter.

17. With this application, Adams County proposes to construct a grade separation structure to carry Osage Street over the BNSF crossing in unincorporated Adams County.

18. The plan and profile drawing provided by Adams County show that the grade separation construction over the BNSF and future RTD commuter rail lines will consist of piers, abutments, superstructure, bridge rail, fence, and paving.  The Osage Street structure is proposed to clear span the BNSF and future RTD commuter rail tracks with a total single span length of 181’-3”.  The minimum vertical clearance from the top of rail to the bottom of the girders for the structure will be a minimum of 23’ at the rail line.  A minimum horizontal distance of 12’-3” from the centerline of the proposed future RTD commuter rail line and bridge abutment 1 is proposed.  All clearances meet or exceed the clearances required by Commission Rules 7324 and 7325 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.  The new Osage Street structure will be 39’-0” out to out and accommodate two 12’-0” lanes, two 6’-0” shoulder, and two 1’-6” bridge rails at the outer edges of the structure consisting of Type 7 bridge rail with chain link fence.  
19. In submitting the amended application, Adams County addressed the initial concerns raised by BNSF regarding AREMA standards requirements for crash walls.  Adams County clarified that AREMA standards do not require construction of a crash wall in the filed design.  BNSF no longer opposes this aspect of the application.

20. Adams County states that current average daily traffic volumes on Osage Street are 3,200 vehicles per day (VPD) in 2007 traveling at a design speed of 25 miles per hour and anticipated to be 5,110 VPD in 2030.  There are approximately seven train movements per day for 2008 through the BNSF crossing in 2008 with a projected increase to nine train movements per day by 2030.  There are currently no passenger train movements through either of the crossings.  With the addition of the RTD FasTracks Project Gold Line and Northwest Rail commuter lines through the area of the BNSF crossing, there are expected to be approximately 254 commuter train movements through the crossing sometime after RTD operations begin in 2016.  

21. Construction is expected to begin in October 2009 and be completed within approximately 24 months with the roadway open for traffic by approximately December 2011.    Adams County will be required to inform the Commission in writing that the new bridge construction is complete and operational within ten days of completion.  The Commission will expect this letter sometime around December 31, 2011.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  Adams County has already filed a complete set of final bridge plans with the Commission.  

22. The Commission does not expect that construction of the project to begin until all of the proper agreements have been entered into.  To that end, Adams County will be required to file a copy of the signed construction and maintenance agreement with BNSF prior to the commencement of construction.  The Commission will expect the signed agreement to be filed sometime around September 30, 2009.  Should the parties not reach agreement, further relief with regard thereto may be sought by motion filed herein.  

23. At the same time that Adams County files the letter to inform the Commission that the project is complete, BNSF shall obtain a new National Inventory Number to be assigned to this crossing from the Federal Railroad Administration and file an inventory form for the new grade-separated crossing informing the Commission of what the crossing number will be for this new grade-separation.  The Commission will expect this information to be filed with the completion letter around December 31, 2011.  
24. Adams County states that the cost of construction of this new grade-separated structure is estimated at $7.2 million.  The structure will be funded from federal grants and by Adams County.  No cost allocation is requested from BNSF.

25. Commission rules require that Adams County maintain the bridge structure and that BNSF maintain its track, rails, ties, warning devices, train communications, signal wiring and equipment, and other railroad equipment under the bridge structure.

26. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:

1. The unopposed joint application filed by the Adams County Department of Public Works (Adams County), as amended June 17, 2009, seeking authority to construct a grade separation of Osage Street over the Burlington Northern Santa Fe Railway Company (BNSF) rail near railroad milepost 3.94 on the Front Range Subdivision in unincorporated Adams County, County, Colorado is granted.

2. Adams County is authorized and ordered to proceed with construction of the grade separation of Osage Street over the BNSF crossing in Adams County Colorado.

3. Adams County shall pay for the construction of the grade-separation through federal grants and other county funding sources.  BNSF shall not be required to pay any of the costs of construction for this grade separation project.

4. Adams County shall maintain the bridge structure at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

5. BNSF shall maintain the track, rails, ties, warning devices, train communications, signal wiring and equipment, and other railroad equipment at its expense pursuant to Rule 4 CCR 723-7-7211(c).

6. Prior to commencement of construction on the project, Adams County shall file two complete copies of the signed construction and maintenance agreement with BNSF.  The Commission will expect such filings sometime around September 30, 2009.  Should the parties not be able to reach agreement with regard thereto, further relief may be requested by motion filed in this docket.

7. Adams County shall inform the Commission in writing that the bridge construction is complete and operational within ten days of completion.  The Commission will expect this letter sometime around December 31, 2011.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

8. BNSF shall file an inventory form for the new grade-separated crossing informing the Commission of the crossing number assigned to the new grade-separated crossing.  The Commission will expect this information to be filed with the letter of completion around December 31, 2011.

9. The Commission retains jurisdiction to enter further orders as necessary.  

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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