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I. STATEMENT

1. The Loop, Inc. (Applicant) filed the captioned application with the Colorado Public Utilities Commission on April 22, 2009.  

2. Public notice of the application was provided on April 27, 2009 (Notice).  

3. On May 26, 2009, the Notice of Intervention as of Right or, in the Alternative, Motion to Permissively Intervene Red Willows Inc., d/b/a San Luis Valley Transportation, Intervenor was filed by San Luis Valley Transportation (Red Willow).

4. During the Commission's weekly meeting held June 2, 2009, the matter was referred to an administrative law judge (ALJ) for disposition.  

5. On June 3, 2009, Applicant filed its Request to Deny Notice of Intervention.  Applicant requests that the Commission strike Red Willows’ intervention and deny permissive intervention.  Applicant contends that the application for extension “does not conflict, duplicate, or interfere with Intervenor’s current authority.”  Applicant also refutes allegations regarding insurance coverage.

6. On June 11, 2009, the Motion to Dismiss Application or, in the Alternative, Motion in Limine Red Willows Inc., D/B/A San Luis Valley Transportation, Intervenor was filed by Red Willows.  The motion was filed as a result of Applicant having failed to timely file its exhibits and list of witnesses.

7. On June 16, 2009, Clarification of Intervenor’s Notice of Intervention Red Willows Inc., D/B/A San Luis Valley Transportation, Intervenor was filed by Red Willows to clarify matters regarding Medicaid-related transportation.

8. By Decision No. R09-0656-I, Applicant was ordered to obtain counsel or show cause why representation was not required.

9. On June 29, 2009, Applicant prepared and served its 2nd Request to Deny Notice of Intervention, although it was not received for filing until July 1, 2009.

10. On June 29, 2009, Walter J. Downing, Esq. of the law firm of Hall & Evans, LLC entered his appearance on behalf of Applicant in compliance with Decision No. R09-0656-I.

11. On June 30, 2009, Applicant’s Motion for Extension of Time to File its List of Witnesses and Exhibits was filed.  Recently being retained, Counsel for Applicant reviewed pleadings filed to date in this matter and discovered that Red Willows’ motion for dismissal had been filed.  Applicant requests enlargement of time to July 10, 2009 to submit its list of witnesses and copies of exhibits.  Applicant argues that no prejudice will come to any party in light of the fact that no hearing has been scheduled in this matter.

12. On June 30, 2009, Applicant also filed its Motion for Leave to File Late Reply to Motion to Dismiss Application or in the Alternative Motion in Limine Incorporating Response to Motion to Dismiss.  Upon generally the same grounds presented in support of the requested extension, Applicant seeks to respond to the motion and request that it be denied.

1. Red Willows’ Intervention

13. In its intervention, Red Willows states:  

Pursuant to § 1401(e)(1), Intervenor states it has Letters of Authority issued by the Commission, Permit Number B-9811, a copy of which is attached hereto as Exhibit 1. This permit grants Intervenor the authority to act as a contract carrier….Pursuant to Permit Number B-9811, the Commission has granted Intervenor the following authority
Notice of Intervention as of Right or, in the Alternative, Motion to Permissively Intervene Red Willows Inc., D/B/A San Luis Valley Transportation, Intervenor at pp. 2-3.

14. Red Willows contends the authority requested by Applicant “conflicts with the authority granted to intervenor, as the requested authority directly duplicates and overlaps the Intervenor's authority.”  Id. at 3.  Further, approval of the application would “affect Intervenor's legally protected rights by impairing Intervenor’s ability to provide service to Medicaid recipients under Intervenor's authority.”

15. In order to intervene as a matter of right in a transportation application proceeding, Rule 1401 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 requires a party to hold a certificate of public convenience and necessity (CPCN) that conflicts with the authority requested by the applicant.  Red Willows’ intervention does not include a letter of authority for a CPCN issued by this Commission; rather, it includes only a contract carrier permit.  

16. Red Willows’ intervention demonstrates a lack of understanding of its permitted contract services.  Contract carriage serves distinct specialized and tailored needs of a contracting customer.  As cited above, Colorado law does not afford protection of a contract carrier from competition.

17. Only common carriers are obliged to serve the public and have a property interest that is entitled to protection from competition.  “Under Colorado law a private [contract] carrier has no legal right to be protected from lawful competition from a common carrier.”  De Lue v. Public Utilities Com., 169 Colo. 159, 166 (Colo. 1969).  As filed, Red Willows’ intervention failed to demonstrate that it holds a CPCN conflicting with the authority requested.  

18. The legislature and the Commission have mandated a preference for common carriage over contract carriage for the benefit of the traveling public.  See e.g., § 40-11-103(2), C.R.S., and Rule 6603(e).  It is well recognized that a contract carrier cannot serve the general public.  Miller Bros., Inc. v. Public Utilities Com., 185 Colo. 414, 421 (Colo. 1974).  “The protection of common carriers, therefore, is not an end in itself but a means of promoting the public interest in the coordination of common carrier and contract carrier operations in such a way as not to impair the public's access to common carrier service at reasonable rates.”  Regular Route Common Carrier Conference of Colorado Motor Carriers Assoc. v. Public Utilities Com., 761 P.2d 737, 745 (Colo. 1988).

19. Indivisible rights and responsibilities of common carriage simply do not apply to contract carriage.  “’A common carrier has the duty of giving adequate and sustained public service at reasonable rates, without discrimination. . . . A common carrier is held to the highest degree of care.’” Vassos v. Dolce International/Aspen, Inc., 2006 U.S. Dist. LEXIS 19370 (D. Colo. 2006), quoting De Lue v. Public Utilities Com., 169 Colo. 159, 166-67, 454 P.2d 939 (Colo. 1969). 

20. Contract carriage is a statutory creation that generally cannot be authorized where it will impair the efficient public service of an authorized motor vehicle common carrier.  § 40-11-103.  Section 40-11-101(3), C.R.S., essentially defines a contract carrier as one that is not a common carrier. While a common carrier must convey for all desiring its transportation, a contract carrier owes an obligation only to its contract customers.  Salida Transfer Co. v. Public Utilities Com., 792 P.2d 809, 810 (Colo. 1990) citing Denver Cleanup Service, Inc. v. PUC, 516 P.2d 1252, 1253 (Colo. 1977).

21. Because Red Willows is not protected from competition of a common carrier, it has no standing as a contract carrier to contest the common carrier application.  Common carriage is available to the traveling public.  If the needs of a contracting customer are, in fact, met by the proposed common carriage, it has been determined that the public interest is best served by common carriage.

22. Although not addressed in Red Willows’ intervention, a review of Commission records indicates that Red Willows, the same entity holding Permit No. B-9811, also holds CPCN PUC No. 55407.   Pursuant to this certificate, Red Willows is authorized to provide:  “Transportation of passengers and their baggage, in call-and-demand limousine service, between all points in the Counties of Costilla, Rio Grande, Alamosa, Saguache, Conejos, and Mineral, State of Colorado.” CPCN PUC No. 55407.  According to Commission records, it appears that CPCN PUC NO. 55407 is in good standing.
23. Based upon CPCN PUC No. 55407, Red Willows’ intervention has sufficiently demonstrated authority which is in conflict with the application to support its notice of intervention by right.  

2. Motion to Dismiss

24. Based upon good cause shown, Applicant’s late-filed response to the motion to dismiss will be accepted.

25. The Notice provides: “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”

26. Similarly, Rule 1405(e)(I) provides:  “If an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.” 

Applicant acknowledges the failure to comply with disclosure requirements.

27. The Motion to Dismiss Application states good cause for some relief, as discussed below.

28. As to Applicant's failure to file its list of witnesses and copies of its exhibits, the ALJ agrees with Red Willows that it is prejudiced by the Applicant's failure to file.

29. It is disturbing that Applicant not only failed to comply with the Commission’s rules and notice, but also ignored the pending motion prior to retaining counsel.  However, promptly upon being retained, Counsel has responded in a manner that will allow for cure of the default without prejudicing other parties.  Having now obtained counsel, Applicant clearly intends to proceed with this application for permanent authority.  

30. Red Willows has established that some relief ought to be granted. The ALJ determines, however, that the relief sought is too harsh at this relatively early stage of this proceeding. Applicant’s failure to disclose information is inconsistent with other substantially contemporaneous representations and actions.  Dismissal of this docket would be severe and likely only result in a new filing.  Also, under the present circumstances, any potential prejudice to Red Willows by the Applicant’s delay can be alleviated because a hearing has not been scheduled.  There are less drastic remedies available to address the issues presented in the Motion.  Consequently, the relief requested in the Motion will not be granted and the application will not be dismissed at this time.

31. The ALJ finds that to address the prejudice arising from Applicant's failure to file, Applicant’s motion for extension will be granted and the filing of lists of witnesses and copies of exhibits will be addressed at the prehearing conference scheduled below.

3. Prehearing Conference

32. It is necessary to schedule a hearing, address procedural matters, and address any other matters raised by the parties.  To do so, a prehearing conference will be held as ordered below.  The provisions of Rule 1409 of the Rules of Practice and Procedure, 4CCR 723-1 will govern this prehearing conference.  

33. At the prehearing conference, parties should be prepared to address whether the proposed service is “people service transportation and volunteer transportation” as defined and recognized in § 40-1.1-101 et. seq., C.R.S.
34. A party may participate in the prehearing conference by telephone.  To arrange to do so, a party must contact the ALJ for calling instructions no later than close of business on July 16, 2009.  

II. ORDER

A. It Is Ordered That:

1. The Request to Deny Notice of Intervention filed by the Loop, Inc. (Applicant) on June 3, 2009 is denied.

2. The 2nd Request to Deny Notice of Intervention filed by Applicant on July 1, 2009, is denied.

3. The Motion for Extension of Time to File its List of Witnesses and Exhibits filed by Applicant on June 30, 2009, is granted.

4. The Motion for Leave to File Late Reply to Motion to Dismiss Application or in the Alternative Motion in Limine Incorporating Response to Motion to Dismiss filed by Applicant on June 30, 2009, is granted.

5. The Motion to Dismiss Application or, in the Alternative, Motion in Limine Red Willows Inc., D/B/A San Luis Valley Transportation (Red Willows), Intervenor filed by Red Willows is denied.

6. The procedural schedule established in the Commission’s Notice of Applications Filed dated April 27, 2009, is vacated 

7. A prehearing conference in this docket is scheduled as follows:  

DATE:

July 20, 2009

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado   

8. A party may participate in the prehearing conference by telephone so long as they contact the undersigned Administrative Law Judge for instructions prior to the close of business on July 16, 2009.

9. This Order shall be effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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