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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMFs) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (Tri-State Application).  That filing commenced Docket No. 09A-324E (Tri-State Docket).  

2. On May 15, 2009, the Commission issued its Notice of Application Filed in the Tri-State Docket.  The notice established an intervention period, which has expired.  The notice contained a procedural schedule, which was vacated by Decision No. R09-0635-I.  

3. By Minute Order, the Commission referred the Tri-State Docket to an Administrative Law Judge (ALJ).  

4. By Decision No. R09-0603-I, the ALJ ordered the caption of the Tri-State Docket amended; renoticed the Tri-State Application; and established a shortened intervention period.  The intervention period for the renoticed Tri-State Application has expired.  

5. The Colorado Governor's Energy Office (GEO), the Colorado Office of Consumer Counsel (OCC), and Staff of the Commission (Staff) each intervened of right in the Tri-State Docket.  As discussed below, numerous other persons sought leave to intervene in that case.  

6. By Decision No. C09-0650, the Commission determined that it will issue an Initial Decision in the Tri-State Docket.  

7. On May 14, 2009, Public Service Company of Colorado (Public Service or PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed (PSCo Application).  That filing commenced the PSCo Docket.  

8. On May 15, 2009, the Commission issued its Notice of Application Filed in the PSCo Docket.  The Notice established an intervention period, which has expired.  The Notice contained a procedural schedule, which was vacated by Decision No. R09-0636-I.  

9. By Minute Order, the Commission referred the PSCo Docket to an ALJ.  

10. By Decision No. R09-0604-I, the ALJ ordered the caption of the PSCo Docket amended; renoticed the PSCo Application; and established a shortened intervention period.  The intervention period for the renoticed PSCo Application has expired.  

11. GEO, OCC, and Staff each intervened of right in the PSCo Docket.  As discussed below, numerous other persons sought leave to intervene in that case.  

12. By Decision No. C09-0649, the Commission determined that it will issue an Initial Decision in the PSCo Docket.  

13. By operation of Commission rule, on June 30, 2009, both the Tri-State Application and the PSCo Application were deemed complete within the meaning of § 40-6-109.5, C.R.S.  By Decision No. R09-0635-I, the ALJ enlarged the time for Commission decision in the Tri-State Docket.  By Decision No. R09-0636-I, the ALJ enlarged the time for Commission decision in the PSCo Docket.  Thus, absent a further enlargement of time by the Commission
 or waiver of the statutory provision, a Commission decision on each application should issue on or before 210 days from June 30, 2009 (i.e., January 26, 2010).
  

14. Pursuant to Decision No. R09-0635-I and Decision No. R09-0636-I, the ALJ held a combined prehearing conference on June 26, 2009.  With the exception of Ms. Glustrom, all persons who intervened of right or who filed for leave to intervene in the Tri-State Docket, in the PSCo Docket, or in both were present and participated.  At the prehearing conference, those present addressed the areas identified in the Orders scheduling the prehearing conference.  

15. During the course of the prehearing conference, the ALJ made a number of rulings.  This Order memorializes those rulings.  

A. Interventions and Motions for Admission Pro Hac Vice.  

16. Whether to grant permission to intervene in a proceeding is discretionary with the Commission.
  Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) establishes the standard for intervention by permission.  That Rule states, in pertinent part, that a  

motion [for leave to intervene] must demonstrate that the subject matter may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant's interest would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

(Emphasis supplied.)  

17. At the prehearing conference, PSCo and Tri-State (Applicants) responded to the requests for leave to intervene and presented argument in opposition to some of those requests.  

18. Bar Nothing Ranches, LLC (Bar Nothing), filed a Petition for Leave to Intervene in the PSCo Docket.  As the owner of land on which the Project may be constructed, Bar Nothing has demonstrated a sufficient interest in the subject matter of the PSCo Docket and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petition and will permit Bar Nothing to intervene.  

19. Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch), timely filed a Petition to Intervene and Request for Hearing in each docket.  As the owner of land on which the Project may be constructed, Trinchera Ranch has demonstrated a sufficient interest in the subject matter of each proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petitions and will permit Trinchera Ranch to intervene.  

20. Colorado Springs Utilities (CSU) timely filed a Petition to Intervene in each docket.
  As a utility that is interconnected with both Applicants, CSU has demonstrated a sufficient interest in the subject matter of each proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petitions and will permit CSU to intervene.  

21. Interwest Energy Alliance (Interwest) timely filed its Petition to Intervene in each docket.  As a representative of entities that seek (or may seek) to provide generation to PSCo and to Tri-State from projects that would be served by the Project, Interwest has demonstrated a sufficient interest in the subject matter of each proceeding and has shown that its interests (or those of its members) will not be represented adequately by any other party.  The ALJ will grant the petitions and will permit Interwest to intervene.  

22. Oxy USA, Inc. (Oxy), timely filed a Motion to Intervene and Request for Hearing in each docket.  As the owner of land on which the Project may be constructed and as the owner of a 115kV transmission line that may be affected by operation of the Project, Oxy has demonstrated a sufficient interest in the subject matter in each proceeding and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petitions and will permit Oxy to intervene.  

23. Oxy filed the Verified Motion of Richard P. Noland for Admission Pro Hac Vice (Noland Motion) in each proceeding and filed the Verified Motion of James E. Guy for Admission Pro Hac Vice (Guy Motion) in each proceeding.  Both the Noland Motion and the Guy Motion comply with Rule 4 CCR 723-1-1201 and the incorporated Colorado Rule of Civil Procedure 221.1.  The ALJ will grant the Noland Motion and the Guy Motion.  Messrs. Noland and Guy will be admitted pro hac vice in each docket.  

24. Pole Canyon Transmission, Inc. (Pole Canyon), timely filed a Corrected Motion to Intervene in each docket.  Following oral argument, the ALJ took the motions under advisement.  

25. In its corrected motions, Pole Canyon identified its pecuniary and tangible interest in these proceedings as follows:  

even before [the Project] was announced, Pole Canyon, for its own purposes and on behalf of an affiliated wind developer, [was] engaged in securing nearly all of the permits and rights to a transmission corridor between the proposed Calumet substation and the Comanche substation.  As the Commission is aware, Pole Canyon has offered to enter into a business relationship with PSCo and Tri-State to construct this segment of the [Project] on their behalf in the corridor currently permitted and controlled by Pole Canyon.  Because the permits and land rights are nearly all in place, Pole Canyon would be able to complete this construction much sooner than PSCo and Tri-State could.  Therefore, the transmission corridor controlled by Pole Canyon should be one of the options considered by PSCo, Tri-State, and, ultimately the Commission for purposes of that segment of the proposed transmission facilities.  

Corrected Motion to Intervene at ¶ 4.  At the prehearing conference, Pole Canyon stated that, due to the acquired right of way (ROW), it could construct the Project timely, more economically, and faster than could the Applicants under their proposal.  

26. Applicants opposed the intervention.  They argued that:  (a) the Pole Canyon motion rests on issues outside the scope of the Applications; (b) Pole Canyon's intervention would broaden the issues in the dockets; (c) Applicants do not seek a CPCN for a specific transmission path for the Project because the final path most likely will be based on the preferred alternative developed during the course of the National Environmental Policy Act (NEPA) review;
 (d) because the final transmission path is not known, Pole Canyon's asserted interests are premature and questionable; (e) Pole Canyon has not demonstrated its pecuniary or tangible interest in the proceedings because it has identified only a commercial contract interest; and (f) the acquired ROW is not complete, the transmission path created by the acquired ROW was not intended for a transmission line like the Project, and the acquired ROW does not match up exactly with what Applicants intend to build between the proposed Calumet substation and the Comanche substation.  Applicants also argued that Pole Canyon is not a public utility and has not filed an application for a CPCN to construct a transmission line; therefore, Pole Canyon's planned transmission line should not be considered to be a line competing with the Project.  

27. Pole Canyon responded that:  (a) as the transmission path has not been determined, it should not be precluded from participating in this proceeding; and (b) it would lose its ability to influence later choices in the Project construction process if it did not participate in this proceeding.  

28. The transmission path is unknown at present.  Pole Canyon owns ROW and permits between the proposed Calumet substation and the Comanche substation.  That ROW and those permits may be in the transmission corridor identified as the preferred alternative as a result of the NEPA review process.
  The ALJ finds that, although a close question, this is sufficient to meet the pecuniary or tangible interest prong of the standard for intervention by permission.  There is no dispute that Pole Canyon's interest will not be represented adequately by any other party.  

29. The ALJ finds that Pole Canyon has established that it meets the standard for intervention by permission.  The ALJ will grant the motions and will permit Pole Canyon to intervene.  

30. Western Resource Advocates (WRA) filed a Petition for Leave to Intervene in each docket.  At a minimum, as an advocate for promoting environmentally sound electric resource choices and energy policy, WRA has demonstrated a sufficient interest in the subject matter and has shown that its interests will not be represented adequately by any other party.  The ALJ will grant the petitions and will permit WRA to intervene.  

31. Bar Nothing, CSU, GEO, Interwest, OCC, Oxy, Pole Canyon, Staff, Trinchera Ranch, and WRA, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

32. In their opposition to several of the requests for leave to intervene, Applicants argued that granting the intervention would introduce issues beyond the scope of this proceeding.  The ALJ does not address those arguments here because they are premature.  If a party believes that another party seeks to broaden the issues, then it falls to the concerned party to raise the issue.  This allows the determination of whether an issue is within the scope of the proceeding to be made in a specific and concrete context.  The fact that the ALJ does not address the scope of this proceeding in this Order is not, and should not be taken to be, a determination that all the issues identified by Intervenors in their filings to intervene are at issue in, or pertinent to, this proceeding.  

B. Consolidation.  

33. On June 24, 2009, Applicants filed in each docket a Joint Motion to Consolidate Dockets No. 09A-324E and No. 09A-325E, or, in the Alternative, Request for Leave to Intervene in Companion Docket (Joint Motion).  In that filing, Applicants state that each "requests CPCN rights for the entire undivided Project" (id. at ¶ 1) and that the Tri-State Application requests that the two dockets be heard jointly.  They point out that each applicant requests the same relief (i.e., a CPCN, reasonableness findings on EMF and noise, and approval of ownership transfer as necessary when the Project is completed) and that nearly all the intervenors have intervened in both dockets.  They conclude that the Commission should consolidate the two dockets for administrative efficiency and convenience and that no party will be prejudiced by consolidation.  

34. At the prehearing conference, the Parties presented argument with respect to the Joint Motion.  Two Intervenors opposed the Joint Motion.  Several Intervenors suggested that, if the dockets were consolidated and if the CPCN portion of the applications were to be decided within the time frames of § 40-2-126(4), C.R.S., then the hearing should be bifurcated (i.e., the CPCN portion should be separated from the other two portions of the applications and should be heard first).
  There was no unanimity on consolidation or bifurcation.  

35. Rule 4 CCR 723-1-1402 governs consolidation.  That Rule provides:  the "Commission may, ... upon motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced."  Whether to grant consolidation is within the Commission's discretion.  Similarly, bifurcation is within the discretion of the Commission as it pertains to the conduct of the proceedings.  

The ALJ finds that consolidation is appropriate pursuant to Rule 4 CCR 723-1-1402.  First, the issues and the relief requested in these two proceedings are identical.  Second, Tri-State has endorsed five witnesses who have filed testimony in the PSCo Docket; and Public 

36. Service has endorsed five witnesses who have filed testimony in the Tri-State Docket.  There is significant overlap in the witnesses who will testify in support of the two applications.  Third, no party's rights will be prejudiced.  Under the circumstances, consolidation is administratively efficient and conserves the resources of the Commission, the Applicants, and the Intervenors.  

37. The ALJ will grant the Joint Motion.  The PSCo Docket and the Tri-State Docket will be consolidated for all purposes.  The Parties will be ordered to comply with the service and filing requirements set out below and in the Ordering Paragraphs of this Order.  

38. With respect to a CPCN application filed appropriately pursuant to § 40-2-126(2)(b), C.R.S., § 40-2-126(4), C.R.S., provides:  "If the Commission does not issue a final order within [180] days after the application is filed, the application shall be deemed approved."  Public Service cites § 40-2-126, C.R.S., as one statutory basis for the PSCo Application; and PSCo requests that the Commission issue its decision within the time frame contemplated in § 40-2-126(4), C.R.S.  

39. Tri-State acknowledges that § 40-2-126, C.R.S., does not apply to any portion of the Tri-State Application.  

40. Consolidation does not affect the fact that § 40-2-126, C.R.S., does not apply to the Tri-State Application and does not govern the time frame for Commission decision in Docket No. 09A-324E.  A Commission decision in Docket No. 09A-324E should issue within the time frame established in § 40-6-109.5, C.R.S.  

C. Alternative Procedural Schedules, Including Hearing Dates.  

41. Applicants request three substantive rulings from the Commission:  (a) approve a CPCN for the Project; (b) find to be reasonable specified levels of EMF and noise associated with operation of the Project; and (c) approve a transfer of ownership interest in the Project (as needed) when it is completed.  

42. The Commission can grant a CPCN for the Project without making findings concerning the reasonableness of noise and EMF levels and without approving the transfer of ownership interest in the Project.  The requested reasonableness findings and the requested approval of the transfer of ownership interest are not prerequisites to the Commission's granting a CPCN in this case.  Consequently, the ALJ finds that, of the three requested rulings, only the CPCN portion of the PSCo Application falls within the purview of § 40-2-126(4), C.R.S.  

43. If § 40-2-126(4), C.R.S., applies to Public Service's request for a CPCN, then the Commission must issue its decision on the CPCN on or before November 10, 2009.
  With respect to the Tri-State Application and the two remaining issues in the PSCo Application, the Commission should issue its decision on or before January 26, 2010.  

44. Given the difference in the timing, the Parties discussed whether the CPCN issue should be separated from the other two issues and heard first.  After consideration of the arguments presented, the ALJ determined that it would be more efficient to hear all the issues in one evidentiary hearing and to decide all the issues in one Commission Decision.  Thus, the alternative procedural schedules discussed below reflect that approach.  The Parties are advised that, and are on notice that, the Commission will issue an Initial Decision.  The Commission may find that circumstances warrant issuance of two (or more) Initial Decisions.  

45. At present, there has been no determination that the PSCo Application was filed appropriately pursuant to § 40-2-126, C.R.S.  Trinchera Ranch stated at the prehearing conference that it may file a motion seeking a determination with respect to the applicability of § 40-2-126, C.R.S., to the PSCo Application.  

46. Given the uncertainty with respect to the date for Commission decision, the Parties presented two procedural schedules.  One assumes a Commission Decision on or before November 10, 2009; and the other assumes a Commission Decision on or before January 26, 2010.  The ALJ finds that the proposed alternative schedules are reasonable as they permit the Commission timely to issue an Initial Decision.  In addition, Public Service and five Intervenors are also parties in Public Service's rate case (Docket No. 09AL-299E).
  Those Parties informed the ALJ that, despite some overlap, neither procedural schedule unduly interferes with the procedural schedule in the PSCo rate case.  The affected parties stated that they could accommodate both the PSCo rate case schedule and the alternative procedural schedules in this proceeding.  The ALJ will adopt the alternative procedural schedules.  

47. The procedural schedule that assumes an Initial Commission Decision on or before November 10, 2009 will be in effect pending further Order.  

48. Assuming an Initial Commission Decision on or before November 10, 2009, the following procedural schedule will be adopted:  (a) on or before August 14, 2009, intervenors will file answer testimony and exhibits; (b) hearings to take testimony from the public will be held on September 2 and 3, 2009; (c) on or before September 4, 2009, Applicants will file rebuttal testimony and exhibits; (d) on or before September 4, 2009, intervenors will file cross-answer testimony and exhibits;
 (e) on or before September 14, 2009, intervenors will file surrebuttal testimony and exhibits; (f) on or before September 17, 2009, parties will file corrected testimony and exhibits; (g) on or before September 17, 2009, parties will file prehearing motions; (h) on or before September 17, 2009, parties will file any stipulation reached; (i) the evidentiary hearing will be held on September 21 through 25, 2009; (j) on or before October 5, 2009, parties will file post-hearing statements of position; and (k) on or before October 13, 2009, parties will file responses to post-hearing statements of position.  

49. No prehearing conference will be scheduled at this time under this procedural schedule.  If a party wishes to schedule a prehearing conference, that party may file an appropriate motion.  

50. Assuming an Initial Commission Decision on or before January 26, 2010, the following procedural schedule will be adopted:  (a) on or before September 18, 2009, intervenors will file answer testimony and exhibits; (b) on or before October 20, 2009, Applicants will file rebuttal testimony and exhibits; (c) on or before October 20, 2009, intervenors will file cross-answer testimony and exhibits;
 (d) on or before November 2, 2009, intervenors will file surrebuttal testimony and exhibits; (e) on or before November 6, 2009, parties will file corrected testimony and exhibits; (f) on or before November 6, 2009, parties will file prehearing motions; (g) on or before November 6, 2009, parties will file any stipulation reached; (h) hearings to take testimony from the public will be held on November 9 and 10, 2009; (i) a final prehearing conference will be held on November 13, 2009; (j) the evidentiary hearing will be held on November 17 through 20 and November 23, 2009; (k) on or before December 11, 2009, parties will file post-hearing statements of position; and (l) on or before December 21, 2009, parties will file responses to post-hearing statements of position.  

51. The final prehearing conference will be held if necessary.  If the Parties believe that the final prehearing conference is not necessary, they may move to vacate it.  

52. Under either schedule, Applicants will have an opportunity to present sur-surrebuttal at hearing.  

53. If possible, one hearing to take public comment will be held in Walsenburg, Colorado; and one hearing to take public comment will be held in Alamosa, Colorado.  The ALJ will issue a separate Order scheduling the hearings to take public comment.   

54. Although no date is specified, the ALJ expects that motions to strike answer testimony and exhibits will be filed within seven calendar days after the answer testimony and exhibits are filed.  Early filing of a motion to strike answer testimony and exhibits will allow prompt resolution of such a motion and will assist in maintaining the agreed-upon procedural schedule.  

D. Transcript.  

55. Because the Commission will issue an Initial Decision in this consolidated proceeding, a transcript of the hearings is required.  Public Service and Tri-State have agreed to split the cost for a daily transcript of the evidentiary hearing.  In addition, they will pay for a transcript of the hearings to take public comment.  

56. Public Service and Tri-State must make arrangements with the court reporters for the transcripts.  

E. Discovery.  

57. Discovery may be propounded electronically.  Documents that cannot be delivered electronically will be served by hand delivery or over-night delivery no later than the response date.  

58. All discovery requests and all responses to discovery that do not contain information claimed to be confidential will be served on all Parties.  

59. All discovery requests and all responses to discovery that contain information claimed to be confidential will be served on all persons who are permitted to receive information claimed to be confidential.  

60. Except as modified by this Order, the procedures and time frames contained in Rule 4 CCR 723-1-1405 govern discovery in this matter.  

61. With respect to direct testimony and exhibits:  response time to discovery is ten calendar days, and the last day to serve discovery addressed to direct testimony and exhibits is the day on which answer testimony and exhibits are to be filed.  

62. With respect to answer testimony and exhibits:  response time to discovery is seven calendar days, and the last day to serve discovery addressed to answer testimony and exhibits is the day on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed.  

63. With respect to rebuttal testimony and exhibits:  response time to discovery is five calendar days, and the last day on which to serve discovery addressed to rebuttal testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

64. With respect to cross-answer testimony and exhibits:  response time to discovery is five calendar days, and the last day on which to serve discovery addressed to cross-answer testimony and exhibits is the day on which surrebuttal testimony and exhibits are to be filed.  

65. With respect to surrebuttal testimony and exhibits:  response time to discovery is five calendar days, and discovery addressed to surrebuttal testimony and exhibits must be served within two calendar days of receipt of the surrebuttal testimony.  

66. Discovery requests served after 5 p.m. MT will be deemed served on the next business day.  

67. Except in testimony or as necessary to support a motion, the Parties will not file discovery requests and responses to discovery with the Commission.  

68. The Parties will not serve discovery requests and responses to discovery on the ALJ, the Commission Advisory Staff (identified in Staff's interventions), or the Commission Advisory Counsel (identified in Staff's interventions).  

69. Motions pertaining to discovery may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

70. A party that files a motion pertaining to discovery or a response to such a motion will provide a copy of its filing directly to the ALJ at the time the filing is made.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

F. Information Claimed to be Confidential.  

71. Information claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100 is not adequate.  

G. Filing and Service.  

72. The Parties are advised that, and are on notice that, filing means filing an original and seven paper copies with the Commission.  

73. The Parties are advised that, and are on notice that, filing means receipt by the Commission.  Except as provided in Rule 4 CCR 723-1-1204(b), a document is not timely filed unless it is received by the Commission on or before the due date.  

74. To facilitate electronic service, PSCo and Tri-State will prepare a certificate of service for electronic service on Parties and, on or before July 3, 2009, will provide that certificate of service to the Parties for their use.  

75. Testimony and exhibits.  The Parties will serve testimony and exhibits by electronic means, with no hard copies except as discussed here.  The copies of the testimony and exhibits served electronically will be scanned in such a way as to ensure that all identifying information (e.g., exhibit numbers and sponsoring witness identification) is clearly shown.  Documents that cannot be delivered electronically will be served by hand delivery or over-night delivery no later than the due date.  

76. Testimony and exhibits will be filed with the Commission in hard (i.e., paper) copy.  Each party also will file with the Commission an electronic copy of its testimony and exhibits on a CD ROM in the underlying electronic format.
  

77. The filing party will provide a hard (i.e., paper) copy of testimony and exhibits (without a disc) directly to the ALJ on the day the testimony is filed with the Commission.  

78. In testimony, cross-examination, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

79. Information claimed to be confidential.  A party that files information claimed to be confidential will file that information in accordance with Rule 4 CCR 723-1-1100.  In addition, that party will provide a hard (i.e., paper) copy of the information directly to the ALJ on the date the information is filed with the Commission.  This will not reduce the number of copies to be filed with the Commission.  

80. Stipulations.  The Parties will file any stipulation or settlement agreement and any supporting testimony or documents in hard (i.e., paper) copy.  The Parties also will file any stipulation or settlement agreement and any supporting documents on a CD ROM in the underlying electronic format.
  

81. On the day the Stipulation is filed with the Commission, the Parties will provide directly to the ALJ a hard (i.e., paper) copy of any stipulation or settlement agreement and any supporting documents.  

82. Statements of position and responses to statements of position.  Statements of position will be filed with the Commission in hard copy with an accompanying CD-ROM.  The accompanying CD-ROM will be in a word-searchable format in both the native editable format (e.g., MS Word or Excel) and, if possible, in Adobe Acrobat PDF.  In order to minimize the size and to allow electronic text searches of the PDF files, all PDF files will be generated from the electronic base format but, and only in the event the base document is not available electronically, may be generated as a scanned image.  

83. The filing party will provide a copy of a statement of position directly to the ALJ on the day the statement of position is filed with the Commission.  

84. The filing party will provide a copy of a response to statement of position directly to the ALJ on the day the response is filed with the Commission.  

H. Additional Matters and Advisements.  

85. The Parties and their witnesses will refer to a statutory provision by its Colorado Revised Statutes designation.  The Parties and their witnesses will not refer to enacted legislation by its Senate bill number or its House bill number.  

86. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

II. ORDER  
A. It Is Ordered That:  
1. The Petition for Leave to Intervene filed by Bar Nothing Ranches, LLC (Bar Nothing), in Docket No. 09A-325E is granted.  Bar Nothing is a party in that docket.  

2. The Petitions to Intervene filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch), are granted.  Trinchera Ranch is a party in each of the above-captioned dockets.  

3. The Petitions to Intervene filed by Colorado Springs Utilities (CSU) are granted.  CSU is a party in each of the above-captioned dockets.  

4. The Petitions to Intervene filed by Interwest Energy Alliance (Interwest) are granted.  Interwest is a party in each of the above-captioned dockets.  

5. The Motions to Intervene filed by Oxy USA, Inc. (Oxy), are granted.  Oxy is a party in each of the above-captioned dockets.  

6. The Petitions for Leave to Intervene filed by Western Resource Advocates (WRA) are granted.  WRA is a party in each of the above-captioned dockets.  

7. The Joint Motion to Consolidate Dockets No. 09A-324E and No. 09A-325E is granted.  

8. Dockets No. 09A-324E and No. 09A-325E are consolidated.  Docket No. 09A-324E is the primary docket.  

9. The parties in each docket are parties in the consolidated proceeding.  The parties in the consolidated proceeding shall modify their certificates of service accordingly.  

10. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  The primary docket identified in Ordering Paragraph No. 8, and its caption, shall appear first.  

11. The filing requirements of Rule 4 Code of Colorado Regulations 723-1-1204 are modified as follows:  in this consolidated proceeding, Parties shall file in Docket No. 09A-324E (the primary docket):  (a) an original and seven copies of all filings that do not contain information filed under seal with the Commission pursuant to a claim of confidentiality; and (b) an original and seven copies of all filings that contain information filed under seal with the Commission pursuant to a claim of confidentiality.  Neither an original nor copies shall be filed in Docket No. 09A-325E.  

12. Assuming an Initial Commission Decision on or before November 10, 2009, the evidentiary hearing in this consolidated proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES: 
September 21 through 25, 2009  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

13. Assuming an Initial Commission Decision on or before November 10, 2009, the following procedural schedule is adopted:  (a) intervenor answer testimony and exhibits to be filed on or before August 14, 2009; (b) hearings to take testimony from the public to be held on September 2 and 3, 2009; (c) Applicants' rebuttal testimony and exhibits to be filed on or before September 4, 2009; (d) intervenor cross-answer testimony and exhibits to be filed on or before September 4, 2009; (e) intervenor surrebuttal testimony and exhibits to be filed on or before September 14, 2009; (f) corrected testimony and exhibits to be filed on or before September 17, 2009; (g) prehearing motions (except those pertaining to discovery) to be filed on or before September 17, 2009; (h) any stipulation reached to be filed on or before September 17, 2009; (i) post-hearing statement of position to be filed on or before October 5, 2009; and (j) response to post-hearing statements of position to be filed on or before October 13, 2009.  

14. Assuming an Initial Commission Decision on or before January 26, 2010, a prehearing conference in this consolidated proceeding is scheduled as follows:  

DATE:
November 13, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

15. Assuming an Initial Commission Decision on or before January 26, 2010, the evidentiary hearing in this consolidated proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES: 
November 17 through 20 and November 23, 2009  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  
 

1560 Broadway, Suite 250  
 

Denver, Colorado  

16. Assuming an Initial Commission Decision on or before January 26, 2010, the following procedural schedule is adopted:  (a) intervenor answer testimony and exhibits to be filed on or before September 18, 2009; (b) Applicants' rebuttal testimony and exhibits to be filed or before October 20, 2009; (c) intervenor cross-answer testimony and exhibits to be filed on or before October 20, 2009; (d) intervenor surrebuttal testimony and exhibits to be filed on or before November 2, 2009; (e) corrected testimony and exhibits to be filed on or before November 6, 2009; (f) prehearing motions (except those pertaining to discovery) to be filed on or before November 6, 2009; (g) any stipulation reached to be filed on or before November 6, 2009; (h) hearings to take testimony from the public to be held on November 9 and 10, 2009; (i) post-hearing statement of position to be filed on or before December 11, 2009; and (j) response to post-hearing statements of position to be filed on or before December 21, 2009.  

17. On or before July 3, 2009, Public Service Company of Colorado (Public Service) and Tri-State Generation and Transmission Association, Inc. (Tri-State) shall prepare a certificate of service for electronic service on Parties and shall provide that certificate of service to the Parties for their use.  

18. Public Service and Tri-State shall order and shall pay for daily transcript of the evidentiary hearing in this matter.  In addition, Public Service and Tri-State shall order and shall pay for a transcript of the hearings held to take public comment in this matter.  

19. Except as modified by this Order, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  

20. The Motion to Recognize Timely Filing of Petition to Intervene of Colorado Springs Utilities is denied as moot.  

21. The Verified Motion of Richard P. Noland for Admission Pro Hac Vice is granted.  Mr. Noland is admitted pro hac vice in each of the above-captioned dockets.  

22. The Verified Motion of James E. Guy for Admission Pro Hac Vice is granted.  Mr. Guy is admitted pro hac vice in each of the above-captioned dockets.  

23. The Parties shall make the filings and shall abide by the service and filing requirements in this Order.  

24. The Parties shall provide directly to the Administrative Law Judge the documents discussed above in this Order.  

25. The Parties shall be held to the advisements contained in this Order, in Decision No. R09-0635-I, and in Decision No. R09-0636-I.  

26. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  This assumes that PSCo's application for a CPCN for the Project was not filed in accordance with § 40-2-126, C.R.S.  If it was, then that portion of the PSCo Application must be decided within a different time frame.  


�  Section 40-1-109(1), C.R.S., reflects this when it refers to "such persons, firms, or corporations as the commission may allow to intervene" (emphasis supplied).  


�  On June 22, 2009, CSU filed, in the PSCo Docket, a Motion to Recognize Timely Filing of Petition to Intervene.  This motion will be denied as moot because Commission records reflect that CSU filed a timely petition to intervene in that proceeding.  


�  Tri-State intends to fund construction of the Project using federal monies.  As a result, NEPA review will be necessary for the Tri-State Project.  NEPA review will not be necessary for the PSCo Project.  Given that this is a joint Project, the transmission path likely will be determined in the NEPA review process.  


�  This is a basis similar to that on which the ranch landowners were permitted to intervene.  


�  The issue of bifurcation is discussed infra with respect to the procedural schedule.  


�  At the prehearing conference, Applicants stated that they plan to have the Project in-service by May 31, 2013.  To meet that projected in-service date, Applicants request that the Commission issue its Initial Decision on or before November 10, 2009 irrespective of whether § 40-2-126(4), C.R.S., applies.  The ALJ does not address this request at this time.  


�  Those Parties are represented in the PSCo rate case by the counsel that represents them in this consolidated docket.  


�  Cross-answer testimony may respond only to the answer testimony of other intervenors.  


�  Cross-answer testimony may respond only to the answer testimony of other intervenors.  


� For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example) whenever possible.  All spreadsheets should have the various cell formulas or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format or in instances where a party is concerned about information that can be extracted for such a format, a word searchable Adobe Acrobat PDF format is acceptable.  A listing of such exhibits should be included identifying those that cannot be so provided.  In order to minimize the size and allow electronic text searches of the PDF files, all files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.  


�  Supporting documents include prefiled testimony in support of the stipulation.  See note 10 with respect to formatting.  
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