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I. statement

1. On November 13, 2008, the City of Delta (Delta or City) filed an application requesting authorization to install new flashing light signals with automatic gate arms at the crossing of Delta County Road 1600 (Road 1600) and the track of the Union Pacific Railroad Company (UPRR), and to interconnect the warning circuitry with the new traffic signal on U.S. Highway 50 and Road 1600.  The crossing is National Inventory No. 253-415G at UPRR Milepost 371.93, south of the City, Delta County, Colorado.

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on November 19, 2008.

3. On December 8, 2008, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR opposed the grant of the Application until such time as there is an agreed signal exhibit and an agreement between the parties covering all aspects of the Application.  

4. On December 30, 2008, pursuant to Decision No. C08-1342, the Commission deemed the application complete and referred the matter to the undersigned Administrative Law Judge (ALJ) for disposition.  

5. In addition, pursuant to Decision No. C08-1342, based on representations by Delta that UPRR had failed to provide it with updated cost estimates, the Commission ordered UPRR to file its updated cost estimate in this Docket within 30 days of the effective date of that Decision.  On January 27, 2009, UPRR filed its updated signal and surface estimates with the Commission.  UPRR represented that it provided the attached signal estimates to Delta on January 22, 2009.

6. A pre-hearing conference was scheduled for February 24, 2009.  At the appointed place and time the undersigned ALJ called the hearing to order.  

7. At the pre-hearing conference the Delta indicated that all the issues between it and UPRR had been addressed and that the construction and maintenance agreement was in the hands of UPRR.  Counsel for UPRR represented that the construction and maintenance agreement was in the process of being reviewed by its engineers and legal staff.  Delta cautioned that the cost estimates it provided regarding materials will expire on July 17, 2009.  Based on the representations made by the parties at the pre-hearing conference regarding the progress of the project, a hearing date on the application was not set.

8. Given the time that had elapsed since the pre-hearing conference and the representation by the City that its cost estimates would expire relatively soon, the parties were ordered pursuant to Decision No. R09-0449-I to file a joint status report with the Commission no later than 30-days from the effective date of that order.  The joint status report was to indicate the progress that had been made on an agreement regarding project design plans and a construction and maintenance agreement, as well as all other agreements required to finalize the project.  The parties were to include an assessment as to the time required to finalize all plans and agreements as part of the status report filing.

9. In the event the parties reached agreement prior to the filing date of the joint status report, the project design plans and construction and maintenance agreement were to be filed with the Commission with the appropriate number of copies as required by Commission regulations.

10. On May 28, 2009, Delta filed an update indicating the parties had reached an agreement and the construction and maintenance agreement had been approved by both parties and was in the process of being executed.  Delta indicated that it would file the agreement as soon as it was fully executed.  

11. On June 25, 2009, UPRR filed its Withdrawal of Objections to the Colorado Department of Transportation (CDOT) and Delta’s Application, as an acceptable Construction and Maintenance Agreement had been reached with the parties in this matter.

12. Because UPRR has withdrawn its objections, the Application is now uncontested and may proceed under modified procedures pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing

13. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. findings and conclusions

14. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and §40-4-106(3)(a), C.R.S.

15. CDOT is an Administrative Department of the State of Colorado that is duly authorized to construct, maintain, and operate public highways in the State of Colorado.

16. Delta is a political subdivision of the State of Colorado.

17. UPRR is a railroad company that operates freight traffic on the tracks in question at the crossings proposed to be modified.

18. Delta included several exhibits with its Application.  Exhibit A is a vicinity map of the area in which the modifications to the signal and railroad crossing are proposed.  Exhibit B is the Design for Intersection Improvements filed on February 12, 2009, and replaces the originally filed Preliminary Design for Intersection Improvements, which was attached to the Application.  Exhibit C is the UPRR Estimate of Material and Force Account Work.  Late-filed Exhibit D is the UPRR Preemption and Interconnection information.

19. According to the Application, the crossing slated for improvement pursuant to this Application currently has crossing warning devices consisting of crossbuck signs, advance warning signs, and pavement markings.  Currently, there is a stop sign where 1600 Road enters U.S. Highway 50.  Delta indicates that a Commission representative recommended that the crossing improvements be included as part of a new traffic signal that is needed at the intersection of U.S. Highway 50 and 1600 Road due to existing and future traffic loadings, which is primarily due to the limited stacking distance between the intersection and the railroad crossing.  As a result, Delta proposes to install new flashing light signals with automatic gate arms at the crossing of Delta Road 1600 and the UPRR tracks, as well as interconnect circuitry with the new installation of traffic signals on U.S. Highway 50.  

20. The proposed crossing warning device improvements are to consist of installing new flashing light signals, automatic gate arms, control cabin, and track warning circuitry.  Delta represents that the design and installation of the modifications will conform to the AREMA grade crossing warning device specifications, the Manual on Uniform Traffic Control Devices for Streets and Highways (MUTCD), and Commission regulations.  Additionally, the new protective devices will have interconnect circuitry with the new traffic signals on U.S. Highway 50.

21. Delta represents that the modifications are necessary as the average daily vehicular traffic count (ADT) on U.S. Highway 50 was 15,800 in 2007, and is anticipated to be 17,460 in 2012 and 21,770 in 2025.  The average daily vehicular traffic count on (ADT) on 1600 Road at the crossing was 1,275 for 2005, and is anticipated to be 2,300 in 2012, and 6,750 in 2025.  There is approximately one train movement per week at the crossing with a maximum speed of 20 miles per hour.  Delta indicated that it did not provide a five-year projection for the railroad line because UPRR had not provided such a projection to Delta.

22. Delta further indicates that all applicable permits and notices to proceed will be obtained prior to commencement of work on the crossing.  According to Delta, the project is expected to begin in August 2009 and be completed by November 2009.

23. UPRR will install new lights, gates, and related circuitry.  New concrete crossing pads will also be installed.  Delta represents that it will reimburse UPRR for 100 percent of the eligible costs incurred by UPRR, up to limits agreed upon by Delta and UPRR.

24. Delta will be further responsible for construction zone traffic control during the period of construction to install the new equipment and concrete pads.  Delta will apply pavement markings and approach signing that conforms to MUTCD requirements.  Delta will also maintain, at its expense, roadway approaches to the crossing.  UPRR will maintain at its expense, its track, appurtenances, and warning devices.  CDOT will operate and maintain the traffic signals.

25. On February 12, 2009, Delta late-filed Exhibit D, which included information regarding preemption and interconnection.  Delta late-filed this information because it received the information from UPRR late.  Exhibit D included preemption and interconnection information such as right-of-way transfer time calculations; queue clearance time calculations; maximum preemption time calculations; sufficient warning time check; track clearance green time calculations; and, vehicle-gate interaction check.  

26. Delta indicates it will be responsible for obtaining clearance or approval from utility companies which may be involved in the project, by writing or formal agreement, if utility adjustments are necessary.

27. Since there will be no grade separation at the site due to the relatively low number of train movements, Delta did not include a profile drawing showing grade lines and proposed grade lines of approaches.  Additionally, Delta represents that there are not proposed alterations to the existing grade of 1600 Road or the railroad.  

28. According to the Public Road Crossing Improvement Agreement between UPRR and Delta, the parties agree that Delta shall reimburse UPRR for 100 percent of UPRR’s actual labor and material costs associated with the work and materials to perform the required modifications to the crossing.  UPRR estimates that the costs for the project to be $361,710.00, which includes UPRR’s costs for track and surface materials, as well as signal materials (as detailed in Exhibit B to the Public Road Crossing Improvement Agreement).  

29. UPRR does not oppose the Application in this matter.  According to Delta’s update filed on May 28, 2009, the parties have reached an agreement.  The Construction and Maintenance Agreement has been approved by Delta and UPRR.  Delta indicated it would file the Agreement as soon as it is fully executed.  The Public Road Crossing Improvement Agreement indicates that the parties have reached an agreement regarding UPRR’s costs for the project costs, including UPRR’s track and surface material cost estimate; UPRR’s signal material cost estimate; and contractor’s right of entry.  Therefore, the undersigned ALJ finds that approval of the proposed project is warranted.

30. Delta and UPRR shall file a signed Construction and Maintenance Agreement with the Commission no later than November 30, 2009, 150 days from the effective date of this Order.

31. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

III. order

A. The Commission Orders That:

1. The unopposed application filed by the City of Delta (Delta) for the Authority to Install New Flashing Light Signals with Automatic Gate Arms on 1600 Road at Crossing of the Union Pacific Railroad Track (UPRR) and Interconnect Circuitry with the New Installation of Traffic Signals on U.S. Highway 50, at the UPRR Tracks crossing, National Inventory Crossing ID No. 253-415G, at UPRR Milepost 371.93 on the Montrose Industrial Lead in Delta, Delta County, Colorado is granted.

2. Delta is authorized and ordered to proceed with the installation of new flashing lights signals with automatic gate arms at the crossing of Delta County Road 1600 and the track of UPRR and interconnect circuitry with the new installation of traffic signals, as detailed in its application, on U.S. Highway 50 at UPRR Milepost 371.93 on the Montrose Industrial Lead, south of Delta, Delta County, Colorado.

3. Delta shall pay the total actual costs of labor and material required for the construction associated with the project.

4. Delta shall maintain at its own expense, the highway approaches up to the outside end of the ties pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

5. UPRR shall maintain its track, rails, ties, warning devices, train communications, signal wiring, and equipment, and other railroad equipment at its individual expense pursuant to Rule 4 CCR 723-7-7211(a).

6. Delta shall file signed copies of the Construction and Maintenance Agreement with the Commission no later than November 30, 2009, 150 days from the effective date of this Decision.

7. Delta shall inform the Commission in writing that the installation is complete and operational within ten days of completion.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

8. The Commission retains jurisdiction to enter further orders as necessary.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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