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I. STATEMENT  

1. On November 24, 2008, the City of Grand Junction (Applicant), filed a Verified Application for an order authorizing the construction of a new grade-separated overpass in Grand Junction, Colorado and allocating the cost of that overpass between Applicant and the Union Pacific Railroad Company (UPRR).  That filing commenced this docket.  

2. On December 5, 2008, the Commission gave public notice of the Application in accordance with § 40-4-106(3)(a), C.R.S.  In the Notice of Application Filed, the Commission established an intervention period and established a procedural schedule.  The procedural schedule was vacated by Decision No. R09-0052-I.  

3. On December 31, 2008, UPRR intervened of right in this proceeding.  UPRR objected to the granting of the Application.  No other person intervened by right or sought permission to intervene.  

4. The Intervenor is UPRR.  Applicant and Intervenor, collectively, are the Parties.  

5. By Decision No. C09-0025, the Commission assigned this docket to an Administrative Law Judge (ALJ).  

6. By Decision No. C09-0025, the Commission deemed the Application complete as of January 7, 2009.  Applicant waived the provisions of § 40-6-109.5, C.R.S.  

7. On February 5, 2009, Applicant filed, on one document, a Motion to Bifurcate Proceeding, Motion to Establish Procedural Schedule, and Waiver of Statutory Deadlines.  The ALJ granted the motion, bifurcated the proceeding,
 scheduled hearing dates, and established a procedural schedule.  Decision No. R09-0123-I.  On motion, the ALJ subsequently modified the hearing dates and the procedural schedule.  

8. The hearing was scheduled for June 23, 24, and 25, 2009.  By Decision No. R09-0654-I, the ALJ vacated the scheduled hearing and the scheduled prehearing conference.  

9. Applicant filed its direct (and summaries of its direct) testimony and exhibits in support of the Application on March 11, 2009 and April 7, 2009.  

10. UPRR filed its summaries of answer testimony and exhibits on April 21, 2009.  

11. Applicant filed its summaries of rebuttal testimony and exhibits on May 15, 2009.  A portion of this filing was under seal as it contains information claimed to be confidential.  

12. UPRR filed its summaries of surrebuttal testimony and exhibits on June 5, 2009.  A portion of this filing was under seal as it contains information claimed to be confidential.  

13. On June 18, 2009, Applicant filed a Motion for Approval of Settlement Agreement (Motion).  The Settlement Agreement accompanied the Motion.  Given the nature of the Motion, the ALJ will waive response time to the Motion.  

14. The Settlement Agreement settles all issues in this proceeding.  In the Settlement Agreement, the Parties state:  (a) the Commission "should order cost allocation to the UPRR for the proposed grade-separation in the amount of $100,000" (Settlement Agreement at 2); (b) other than the issue of cost allocation as discussed, UPRR "withdraws its ... objections to the Commission's approval of the Application as filed" (id.); and (c) Applicant and UPRR each bears its own legal and consulting costs in this proceeding.  

15. The Settlement Agreement is just, is reasonable, and is in the public interest.  The Settlement Agreement will be approved.  

16. With approval of the Settlement Agreement, Applicant now seeks a cost allocation of $100,000 to UPRR for the proposed grade-separation.  With the approval of the Settlement Agreement, the modified Application is unopposed and uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested and unopposed Application may be considered under the Commission's modified procedure and without a formal hearing.  

17. The ALJ finds that the unopposed and uncontested Application, as modified by the Stipulation, should be, and will be, considered pursuant to the modified procedure and without a formal hearing.  

18. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSION  
19. Applicant is a home-rule city within the State of Colorado.  The grade separation (i.e., bridge structure) that is the subject of this proceeding is proposed to be built within Grand Junction, Colorado.  

20. Intervenor is a Delaware corporation in good standing in Colorado.  Intervenor owns the rail tracks and the rail yard over which Applicant proposes to construct the grade separation.  

21. The Commission has subject matter jurisdiction and, for purposes of this proceeding, has personal jurisdiction over the Applicant.  Section 40-4-106(2), C.R.S.  

22. Grand Junction plans to extend 29 Road over the existing UPRR tracks and rail yard in order to connect 29 Road on the north side of the tracks and 29 Road on the south side of the tracks.  To accomplish this plan, Grand Junction proposes to construct a new grade separation at 29 Road and to construct an interchange at 29 Road and Interstate 70B.  

23. Grand Junction's plans show that the proposed construction will include piers, retaining walls, superstructure, lighting, fences, utilities, and paving.  

24. The proposed new structure will consist of a four-lane urban arterial with bicycle lanes.  The plans show that the entire bridge structure will consist of seven spans with a total length of 770'-1 5/8" from abutment to abutment.  The segment of the bridge structure over the UPRR rail yard consists of three spans with a total length of 431'-2 7/8" from the southern abutment to pier 4.  Piers 2, 3, and 4 include an integrated protection wall.  

25. The minimum vertical clearance from the top of the rail to the bottom of the girders will be 23'-6" at the rail line.  The horizontal clearance will be a minimum of approximately 18'-6" measured from the drawing from the face of the integrated pier protection wall to the centerline of track.  All clearances meet or exceed the clearances required by Rules 4 CCR 723-7-7324 and 4 CCR 723-7-7325.  

26. The new grade separation will vary in width from a width of 89'-3¼" to a width of 93'-4¼" out to out and will accommodate five 12'-0" travel lanes, two 4'-0" bicycle lanes, two 1'-6" gutters, two 1'-0" gutters, one median varying in width from a width of 4'-0" to a width of 10'-10 7/8", two 5'-6" sidewalks, and two 1'-6" barriers consisting of Type 7 bridge rail and fencing with splash guard.  

27. Currently, on average, there are 16 UPRR train movements per day at the site of the proposed grade separation.  The timetable speed on the main line is 70 miles per hour (MPH) for passenger trains and 60 MPH for freight trains.  The timetable speed within the rail yard limits is 30 MPH.  Typically, the train speed is between 50 and 70 MPH on the main line and 20 to 25 MPH in the rail yard.  

28. When the proposed grade separation is constructed and 29 Road is opened to vehicular traffic in 2010, planning estimates are that the average daily traffic volume (ADT) at this location will be 25,600 vehicles.  Planning estimates are that, in 2030, the ADT at this location will be 36,800 vehicles.  

29. The estimated cost to construct the entire proposed grade separation is $30,503,484,56.  Of this amount, the estimated cost of the proposed theoretical structure is $8,330,875.06.  With the exception of the $100,000 to be paid by UPRR pursuant to the approved Settlement Agreement, Grand Junction proposes to pay the cost by means of its Capital Improvement Program, which is funded by sales tax revenues.  Grand Junction will be the sole owner of the structure.  

30. Grand Junction states that construction of the grade separation will commence upon the Commission's approval of the Application.  Grand Junction anticipates that construction will be completed by October, 2010.  

31. Grand Junction proposes to construct the grade separation at UPRR milepost 446.46.  At the time the Application was filed, although Grand Junction had requested assignment of a National Inventory Number, no National Inventory Number existed for the proposed grade-separated crossing.  

32. The record supports granting the Application, as modified.  The Application, as modified, will be granted, subject to the conditions below.  

33. Subject to the conditions below, Grand Junction will be authorized to construct, and will be ordered to construct, the grade-separated crossing described in the Application.  

34. As a condition of granting the Application, Grand Junction will be ordered to file in this docket, on or before September 30, 2009, a copy of the signed construction and maintenance agreement for the grade-separated crossing at 29 Road.  Construction may not begin until the construction and maintenance agreement has been signed and filed with the Commission.  

35. As a condition of granting the Application, Grand Junction will be ordered to inform the Commission in writing when the grade separation is complete and open to vehicular traffic (completion report).  Grand Junction will be ordered to file the completion report within ten calendar days of the date on which the grade separation authorized by this Decision is opened to vehicular traffic.  The Commission will expect the completion report on or before December 30, 2010.  The Commission understands, however, that the completion report may be provided earlier or later than December 31, 2010, depending on changes or delays to the construction schedule.  

36. As a condition of granting the Application, Grand Junction will be ordered to file with the Commission, at the same time that it files the completion report (see ¶ 35), two sets of the final bridge plans.  

37. As a condition of granting the Application, Grand Junction will be ordered to work with UPRR to have the railroad assign a National Inventory Number to this crossing.  Grand Junction will be ordered to file the new National Inventory Number and the new inventory sheet with the Commission at the same time that it files the completion report (see ¶ 35).  

38. Pursuant to Rule 4 CCR 723-7-7211(c), Grand Junction will be ordered to maintain, at its expense, the new grade separation.  

39. Pursuant to Rule 4 CCR 723-7-7211(a), UPRR will be ordered to maintain, at its expense, its track, ties, railroad equipment, and railroad facilities at the grade-separated crossing.  

40. In accordance with the approved Settlement Agreement, UPRR will be allocated and will be ordered to pay $100,000 of the cost to construct the grade-separated crossing.  In accordance with the approved Settlement Agreement, Grand Junction will be allocated and will be ordered to pay the remainder of the cost to construct the grade-separated crossing.  

41. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:  

1. The Motion for Approval of Settlement Agreement is granted.  
2. The Settlement Agreement filed on June 18, 2009 is approved.  
3. The Application filed on November 24, 2008 by the City of Grand Junction is modified by the Settlement Agreement.  
4. The Application filed on November 24, 2008 by the City of Grand Junction, as modified, is granted, subject to the conditions contained in this Decision.  
5. The City of Grand Junction is authorized to construct a new grade-separated crossing on 29 Road in Grand Junction, Colorado and over the existing railroad tracks and rail yard owned by the Union Pacific Railroad Company, as described in the Application filed by the City of Grand Junction on November 24, 2008 and as conditioned by this Decision.  
6. The authority granted by Ordering Paragraph No. 5 is conditioned upon the City of Grand Junction filing, on or before September 30, 2009, a copy of the signed construction and maintenance agreement for the new bridge at 29 Road.  Construction of the grade separation authorized by this Decision shall not commence until the construction and maintenance agreement has been signed and filed with the Commission.  
7. The authority granted by Ordering Paragraph No. 5 is conditioned upon:  (a) the City of Grand Junction working with the Union Pacific Railroad Company to have a National Inventory Number assigned to the crossing; and (b) the City of Grand Junction filing a written notice to the Commission in accordance with ¶ I.37, above.  

8. The authority granted by Ordering Paragraph No. 5 is conditioned upon the City of Grand Junction filing a report to the Commission, which report shall inform the Commission when the grade-separated crossing authorized by this Decision is completed and open to vehicular traffic (completion report).  Grand Junction shall file the completion report within ten calendar days of the date on which the grade separation authorized by this Decision is opened to vehicular traffic.  The Commission will expect the completion report on or before December 30, 2010.  The Commission understands, however, that the completion report may be provided earlier or later than December 31, 2010, depending on changes or delays to the construction schedule.  

9. The authority granted by Ordering Paragraph No. 5 is conditioned upon the City of Grand Junction filing, in conjunction with its completion report (see Ordering Paragraph 8), two sets of the final bridge plans.  
10. The City of Grand Junction shall maintain, at its expense, the new bridge structure authorized by this Decision.  

11. The Union Pacific Railroad Company shall continue to be responsible for maintaining, at its expense, the tracks and appurtenances, the railroad equipment, and the rail yard at the new bridge structure.  

12. The Union Pacific Railroad Company is allocated, and shall pay, $100,000 of the cost to construct the grade-separated crossing authorized by this Decision.  

13. The City of Grand Junction is allocated and shall pay the cost to construct the grade-separated crossing authorized by this Decision, less the $100,000 allocated to the Union Pacific Railroad Company.  

14. Response time to the Motion for Approval of Settlement Agreement is waived.  

15. Docket No. 08A-527R is closed, subject to receipt of the compliance submissions required by this Decision.  
16. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

17. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

18. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

Administrative Law Judge
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�  The portion of the Application seeking authority to construct the bridge over UPRR's track and yard would be separated and decided first, and the portion of the Application seeking allocation of the cost of that overpass would be decided second.  
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