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I. statement

1. On April 7, 2009, Mr. John David Vieira and Mr. Frank Preuss (collectively, Petitioners) filed a Petition for Waiver of Exempt Carrier Rules (Petition) requesting a waiver of Commission Rule 4 Code of Colorado Regulations (CCR) 723-6-6305(b), Age of Motor Vehicles, for three luxury limousines it owns.

2. At its March 13, 2009 Commissioner’s Weekly Meeting, the Commission shortened the notice period of the Petition to ten days.

3. On May 13, 2009, the Commission issued a ten-day notice of the Petition.

4. At its May 29, 2009 Weekly Meeting, the Commission, by minute entry, referred the matter to the undersigned Administrative Law Judge (ALJ).

5. On April 22, 2009, Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi) filed its intervention in this docket.  Sunshine Taxi represented that it owns and operates Certificate of Public Convenience and Necessity (CPCN) PUC No. 19429, which provides it with broad taxi, charter and call-and-demand limousine authority within and to and from Mesa County, Colorado.  As such, Sunshine Taxi argued that it has a legally protected right in the subject matter which may be affected by the grant of this Petition.  

6. Sunshine Taxi opposed the Petition because the vehicles at issue are now 13 and 14 years old respectively.  Sunshine Taxi also disputed whether the Petitioners had shown good cause or hardship, in whole or in part, for the requested waiver.  Sunshine Taxi further took issue with the request for waiver for an indefinite period of time.  Sunshine Taxi also requested a hearing on the Petition.

7. Pursuant to Decision No. R09-0583-I, a pre-hearing conference was set for June 18, 2009 in this matter.

8. On June 16, 2009, Petitioners and Sunshine Taxi filed a Stipulated Motion to Restrictively Amend Application, for Conditional Withdrawal of Intervention and for Waiver of Response Time (Joint Motion).  According to the Joint Motion, the parties reached an agreement to limit the rule waiver sought by Petitioners to three years and to clarify that the three vehicles in question were in fact stretch limousines.  Petitioners also agreed that the Petition sought can be amended to more accurately identify the vehicles involved.  Therefore, the Petition, as amended will seek the following waiver:

Applicant seeks an order from the PUC authorizing a waiver for three (3) years of Rule 6305 (age of vehicles) relating [to] three luxury limousine vehicles identified as follows:

a 1995 Lincoln 140 Inch Stretch Limousine, VIN 1LNLM81W0SY703648; a 1996 Lincoln 120 Inch Stretch Limousine, VIN 1LNLM81WXTY691820; and a 1996 Lincoln 120 Inch Stretch Limousine, VIN 1LNLM81W6TY721945.

9. Sunshine Taxi represents that if the Petition is amended as set forth in the Joint Motion, its interest in the matter will be satisfied and its intervention will be withdrawn.  In addition, the parties request a waiver of response time to the Joint Motion.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. findings and conclusions

11. A proposed restrictive amendment to an application for CPCN must be restrictive in nature, clear and understandable and administratively enforceable.  The proposed restriction and CPCN must be unambiguous and must be contained entirely within the authority granted.  The restrictive amendment proposed here appears to be reasonable.  However, the matter at hand involves a Petition for waiver of Rule 6305(b) regarding the age of vehicles.  As such, it is not required to restrict the petition in the same manner as a CPCN application.  It is enough that the Petitioners agree to limit the waiver sought and clarify the characteristics of the vehicles which are the subject of the age waiver pursuant to the amendments as indicated in Paragraph No. 8 above.

12. Rule 4 CCR 723-6-6305(b) provides that in general, luxury limousine carriers shall not use vehicles older than ten model years as of July 1 of each year.  Petitioners sought an indefinite waiver of that rule for three of its luxury limousine vehicles.  However, Petitioners now agree to limit the waiver of Rule 6305(b) to three years for the stretch luxury limousines specifically identified in paragraph No. 2, I of the Joint Motion and described above in Paragraph No. 8 of this Order.

13. On June 18, 2009, at the appointed date and time, the pre-hearing conference was called to order.  Only counsel for Sunshine Taxi appeared at the telephone pre-hearing conference.  Petitioners could not be reached.  However, counsel for Sunshine Taxi indicated it was his understanding that Petitioners understood the terms of the stipulation and indicated as much by affixing their signatures to the stipulation and Joint Motion.  

14. The undersigned ALJ finds good cause to grant the Joint Motion.  While it is curious that Petitioners would fail to appear at a pre-hearing conference at which a determination regarding their own Petition would be discussed, nonetheless, the Joint Motion provides the necessary information to determine that it is not against the public interest to approve it without modification, and that Petitioners freely agreed to amend the Petition as indicated in the Joint Motion as evidenced by their signatures.  Additionally, response time to the Joint Motion is waived.

15. Upon the Commission’s approval of the above proposed stipulation, Sunshine Taxi agrees to withdraw its intervention in this proceeding.

16. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Stipulated Motion of John David Vieira and Frank Preuss and Tazco, Inc. doing business as Sunshine Taxi to Restrictively Amend Application, for Conditional Withdrawal of Intervenor’s Intervention and for Waiver of Response Time is granted.

2. The Petition for Waiver of Commission Rule 4 CCR 723-6-6305(b) (Age of Vehicles) is granted for a period of three years from the effective date of this Order.

3. The waiver of Rule 6305(b) is applicable to the Lincoln stretch luxury limousines indentified as follows:

a.)
1995 Lincoln 140 Inch Stretch Limousine, VIN 1LNLM81W0SY703648; 

b.)
1996 Lincoln 120 Inch Stretch Limousine, VIN 1LNLM81WXTY691820; 

c.)
1996 Lincoln 120 Inch Stretch Limousine, VIN 1LNLM81W6TY721945.

4. Response time to the Joint Motion is waived.

5. The intervention of Tazco, Inc., doing business as Sunshine Taxi is dismissed.

6. The docket is now closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b.) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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