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I. STATEMENT  
1. On March 7, 2007, San Isabel Telecom, Inc. (San Isabel), filed a Petition.  The filing asked that the Commission modify the disaggregation and targeting of support plan (disaggregation plan) that CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), selected for Study Area Code No. 462185 pursuant to 47 Code of Federal Regulations (CFR) § 54.315.  The filing commenced this proceeding.    

2. The Commission issued a Notice of Petition Filed.  The following intervened:  Alltel Communications, Inc. (Alltel);
 Colorado Office of Consumer Counsel (OCC); N.E. Colorado Cellular, Inc., doing business as Viaero (Viaero); and Staff of the Commission (Staff).  

3. The Parties in this proceeding are CenturyTel, OCC, San Isabel, Staff, and Viaero.  

4. The Commission assigned this matter to an Administrative Law Judge (ALJ).  

5. Following an evidentiary hearing, the ALJ issued Decision No. R08-0350 (Recommended Decision) in which she granted San Isabel's Petition; ordered interim remedial action; and ordered CenturyTel to make an election with respect to its permanent disaggregation and targeting of support plan.  By Decision No. C08-0873, as pertinent here, the Commission affirmed the Recommended Decision.  

6. On October 15, 2008, CenturyTel filed its Notice of Election.  In that filing, CenturyTel elected to file a Path 2 disaggregation plan.  On December 10, 2008, CenturyTel filed its Path 2 Disaggregation Plan (Proposed Plan).  

By Decision No. C08-1334, the Commission established a schedule for the Parties to comment on the proposed plan.  The Commission requested comment on "whether the proposed plan is cost-based and is consistent with the orders of this Commission in this matter 

7. and the relevant rules of the [Federal Communications Commission (FCC)] and this Commission."  Id. at ¶ 6.  Written comments were filed.  

8. By Decision No. C09-0122, the Commission remanded the docket to the ALJ for evaluation of the Proposed Plan to determine whether it meets the requirements established by the FCC and the Commission (e.g., whether the results of the Proposed Plan are reasonably related to the costs of service at the wire center level).  

9. Following a prehearing conference, the ALJ issued Decision No. R09-0190-I.  In that Order, inter alia, the ALJ scheduled the evidentiary hearing in this matter for June 17 and 18, 2009 and established a procedural schedule.  On motion, the ALJ vacated the evidentiary hearing and portions of the procedural schedule.  Decisions No. R09-0606-I and No. R09-0633-I.  

10. On January 22, 2009, CenturyTel filed its supplemental testimony and exhibits in support of the Proposed Plan.  

11. On April 17, 2009, San Isabel filed its answer testimony and exhibits.  

12. On April 17, 2009, Staff filed its answer testimony and exhibits.  A portion was filed under seal as it contains information claimed to be confidential.  

13. On May 15, 2009, CenturyTel filed its rebuttal testimony and exhibits.  A portion was filed under seal as it contains information claimed to be confidential.  

14. On May 15, 2009, San Isabel filed its cross-answer testimony and exhibits.  A portion was filed under seal as it contains information claimed to be confidential.  

15. On June 11, 2009, CenturyTel, San Isabel, and Staff (Settling Parties) filed, in one document, a Joint Motion for Approval of Stipulation [Motion] and Request to Shorten Response Time [Request].  The Stipulation and Settlement Agreement (Stipulation or Stipulated Disaggregation Plan) accompanied that filing.
  

16. The Settling Parties state that the Stipulation settles all issues as between and among the Settling Parties.  In addition, they state that neither OCC nor Viaero is a signatory to the Stipulation.  Finally, they state that neither OCC nor Viaero opposes approval of the Stipulation.  

17. No response to the Motion and no response to the Request has been filed.  

18. The Motion is unopposed.  The Request is unopposed.  

19. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. DISCUSSION  
20. CenturyTel is a facilities-based Incumbent Local Exchange Carrier (ILEC) which, as relevant here, provides local exchange telecommunications service in Study Area Code No. 462185.  CenturyTel is an Eligible Telecommunications Carrier (ETC) in its Colorado Study Area.  

21. OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S.  

22. San Isabel holds a Certificate of Public Convenience and Necessity to provide competitive local exchange telecommunications service, is a facilities-based Competitive Local Exchange Carrier, and is not rate regulated by the Commission.  San Isabel is an ETC, but it is not an Eligible Provider (EP).  San Isabel provides residential, business, and vertical telecommunications services in numerous exchanges in Colorado.  Some of these exchanges are located within CenturyTel's service territory.  

23. Staff is Litigation Staff of the Commission.  

24. Viaero is a wireless telecommunications provider licensed by the FCC, as pertinent here, to provide wireless telecommunications service in designated areas in Colorado.  Viaero is a facilities-based provider, provides service in exchanges in CenturyTel's service territory, and has been designated as an ETC and as an EP in those CenturyTel exchanges.  

25. The findings and discussion contained in this Decision supplement the findings and discussion in Decision No. R08-0350 and in Decision No. C08-1334.  

A. Burden of Proof and Other Applicable Principles.  
26. In Decision No. R09-0190-I, the ALJ determined that CenturyTel is the moving party in the remanded proceeding.  Consequently, CenturyTel bears the burden of proof in the remanded proceeding.  

27. CenturyTel has met its burden of proof if it establishes its case by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  

28. The Settling Parties ask that the Commission approve the Stipulation.  The Commission has an independent duty to review a settlement.  Decision No. C07-0677 at ¶¶ 14-16.  When necessary and prudent to do so, the Commission will modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

29. With these standards and principles in mind, the ALJ considered the Stipulation and the Stipulated Disaggregation Plan pin light of the record in this case.
  

B. Standards and Considerations for Evaluation of the Stipulated Path 2 Disaggregation Plan.  
30. Section 254 of the Federal Telecommunications Act of 1996 (the Act),
 inter alia, contains the prerequisites for a telecommunications provider's receiving monies from the Federal Universal Service Fund (USF).
  To receive USF monies, a provider must be designated as an ETC pursuant to § 214(e) of the Act; and the funds provided can be used only "for the provision, maintenance, and upgrading of facilities and services for which the support is intended."  Section 254(e) of the Act.  

31. In 2001, the FCC instituted a plan that offered rural ILECs a choice of alternative methods for calculating universal service support.
  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, and In the Matter of Multi-Association Group (MAG) Plan for Regulations of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed Rulemaking in CC Docket No. 96-45 and Report and Order in CC Docket No. 00-256, FCC 01-157 (rel. May 23, 2001) (Fourteenth Report and Order), at ¶¶ 7-8.  

32. The FCC's approach to disaggregation and targeting of universal service support provided each rural ILEC (such as CenturyTel here) the opportunity to choose for itself the disaggregation and targeting of support plan (disaggregation plan) that best suited that rural ILEC.  The FCC offered three options:  Path 1, Path 2, and Path 3.  

33. In this remanded case, as discussed above, CenturyTel has opted to submit a Path 2 disaggregation plan.  Path 2 is discussed in the Fourteenth Report and Order at ¶ 150.  

34. The FCC rules governing Path 2 are found in 47 CFR §§ 54.315(c), 54.315(e), and 54.315(f).  As pertinent here, 47 CFR § 54.315(c) provides that a rural LEC must submit a proposed Path 2 disaggregation plan to the state commission for approval; that the plan must be consistent with the requirements in 47 CFR § 54.315(e); that the plan becomes effective upon approval by the state commission; and that, unless changed by the state commission, the approved plan remains in effect for at least four years.  As relevant here, 47 CFR § 54.315(e) contains provisions governing the operation of Path 2 disaggregation plans.  As pertinent here, 47 CFR § 54.315(f) specifies the information that a rural ILEC must submit to the USF administrator.  

35. Rule 4 CCR 723-2-2190 incorporates the disaggregation and targeting of support concepts found in the Fourteenth Report and Order and the FCC's rules.  Rule 4 CCR 723-2-2190(b) repeats, in essence, the requirements found in 47 CFR § 54.315(c).  

36. Thus, CenturyTel's Path 2 Plan (i.e., the Stipulated Path 2 Disaggregation Plan) must comply with the cited regulations.  

37. In addition, the Rural Task Force recommended that the  

chosen method for disaggregation should be relatively simple, inexpensive to administer, understandable by all parties and accurate in allocating support to high-cost areas.  

Hearing Exhibit No. 11 at Exhibit DJW-2 at 6.
  These are common sense and well-known criteria and will be applied in this remanded proceeding.  Therefore, CenturyTel's Path 2 Plan (i.e., the Stipulated Path 2 Disaggregation Plan) must meet these criteria.  

38. Moreover, in the hearing in this docket, CenturyTel asserted that, in evaluating the then-existing Path 3 disaggregation plan, the Commission should take steps to assure that the plan, if modified, was competitively neutral,
 was non-discriminatory, and was in the long-term public interest.  These are reasonable considerations to use when evaluating CenturyTel's Path 2 Plan (i.e., the Stipulated Path 2 Disaggregation Plan), and they will be used.  

39. Finally, CenturyTel must establish that its Path 2 Plan (i.e., the Stipulated Path 2 Disaggregation Plan) "is reasonably related to the actual cost to provide service."  Decision No. R08-0305 at ¶ 107.  

C. Stipulated Path 2 Disaggregation Plan.  
CenturyTel's Proposed Plan, filed December 10, 2008, was based on company-specific costs and expenses and used available actual data at the exchange level; took into consideration investments made and changes in access lines at the exchange level; and allocated expenses using an industry-standard method based on 47 CFR Part 36.  That method established 

40. a cost by exchange and calculated total support by exchange.  CenturyTel proposed to implement the original Proposed Plan on an exchange basis.  

41. The Stipulated Plan uses as its starting point CenturyTel's original Proposed Plan.  As described in the Stipulation at 4-5, the Stipulated Plan  

consists of the following elements:  (1) disaggregation of [CenturyTel's] service area into 53 exchanges; (2) Staff's direct assignment of investment for each exchange; (3) San Isabel's recommendation and [CenturyTel's] methodology to spread the common and power investments to the individual exchanges; (4) Staff's methodology to calculate accumulated depreciation reserve and depreciation expense on the direct investment in each exchange.  The result allocates appropriate amounts of support per line in each exchange based upon the agreed upon methodology of the Parties.  Exhibit B ... outlines the total amount of support provided by the [Stipulated Plan] and the support amount to the total support amount [CenturyTel] received in 2007.  

42. The Stipulation at 5-6 sets out the rationale for the Stipulated Plan.  

43. The record establishes that the Stipulated Plan meets each of the standards and considerations discussed above.  The ALJ finds that the Stipulated Plan is just, reasonable, competitively neutral, and not discriminatory.  The ALJ finds that the record supports granting the Motion.  The ALJ finds that CenturyTel has met its burden of proof with respect to the Stipulated Plan.  

III. CONCLUSIONS  
44. The Commission has subject matter jurisdiction in this matter and personal jurisdiction over the Parties.  

45. The Motion should be granted.  

46. The Stipulation should be approved.  

47. The Stipulated Path 2 Disaggregation Plan should be approved as CenturyTel's Path 2 Disaggregation Plan.  

48. CenturyTel should be ordered to implement the Stipulated Path 2 Disaggregation Plan as its Path 2 Disaggregation Plan.  

49. The Request should be granted.  

50. Response time to the Motion should be shortened to one day.  

51. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. The Joint Motion for Approval of Stipulation is granted.  

2. The Stipulation and Settlement Agreement, which is appended to this Decision as Attachment A, is approved.  

3. The Path 2 Disaggregation Plan submitted by CenturyTel of Eagle, Inc., doing business as CenturyTel, as described in Attachment A to this Decision, is approved.  

4. CenturyTel of Eagle, Inc., doing business as CenturyTel, shall implement and shall apply the Path 2 Disaggregation Plan approved by this Decision.  

5. The Request to Shorten Response Time is granted.  

6. Response time to the Joint Motion for Approval of Stipulation is shortened to and including one day.  

7. Docket No. 07M-063T is closed.  
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  By Decision No. R09-0606-I, the Administrative Law Judge dismissed Alltel's intervention.  


�  The Stipulation has two exhibits.  Confidential Exhibit A was filed under seal as it contains information claimed to be confidential.  In addition, due to the size of the exhibit, Confidential Exhibit A was filed on disc only.  The Stipulation and its Exhibit B are appended to this Decision as Attachment A.  


�  The record consists of CenturyTel's Notice of Filing of Replacement Disaggregation Plan Pursuant to Commission Orders, the Supplemental Testimony of Ted M. Hankins (including exhibits), the Answer Testimony of Douglas Wagner (including exhibits), the Answer Testimony and Exhibits of William W. Harris, the Answer Testimony and Exhibits of Patricia A. Parker, the Rebuttal Testimony of Ted. M. Hankins (including exhibits), the Cross-Answer Testimony of Douglas Wagner (including exhibits), the Joint Motion for Approval, and the Stipulation and its exhibits.  


�  All referenced sections of the Federal Telecommunications Act of 1996 are found in title 47 of the United States Code.  


�  This is also referred to as universal service support.  


�  This plan is found in the FCC rules requiring rural ILECs to select a disaggregation and targeting of support plan, which are discussed below.  The FCC promulgated the rules in the Fourteenth Report and Order.  


�  Exhibit DJW-2 is the Rural Task Force White Paper 6 entitled Disaggregation and Targeting of Universal Service Support and dated September 2000.  


�  Competitive neutrality means that the plan does not favor one provider over another and does not favor one technology over another.  Thus, it overlaps with non-discriminatory to some degree.  
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