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I. STATEMENT

1. On November 6, 2006, CAM-Colorado, LLC (CAM) filed an Application, pursuant to Rule 1303 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and Rule 7204 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7, in which they seek a Commission order granting authority to construct a new grade-separated crossing of the proposed new CAM rail spur with Colorado State Highway 139 (SH 139) at approximately mile marker 9.4.  The Application commenced Docket No. 08A-608R.

2. On November 9, 2006, the Commission gave public notice of the Application.  See Notice of Application Filed (Notice).  In that Notice, the Commission established a 30-day intervention period in this proceeding.

3. On November 27, 2006, the Colorado Department of Transportation (CDOT) filed an Entry of Appearance and Notice of Intervention.  CDOT states it does not oppose or contest the granting of the Application, but rather indicates it will participate in any hearing which results from an intervention contesting or objecting to any portion of the Application.

4. On December 4, 2006, Slate River Resources, LLC (Slate River) filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance, and Request for Hearing.  Slate River intervened to protect its property interests in this proceeding.

5. On December 11, 2006, the County of Mesa (Mesa County) filed a Notice of Intervention of Right, or in the alternative Motion for Permissive Intervention, Entry of Appearance and Request for hearing.  Mesa County intervened in this Docket in order to preserve its governmental interests and prerogatives in its land use regulations and its roads, in the timely provision of fire protection and emergency medical services to its citizens, and to ensure that the review by the Commission of the proposed grade-separated crossing at SH 139, as requested in the Application, will not adversely affect the present Bureau of Land Management’s Environmental Impact Study.

6. By Decision No. C06-1478, the Commission deemed the Application complete and referred this matter to an administrative law judge (ALJ).  The Commission also directed the ALJ to establish the procedural schedule for filing exhibits and lists of witnesses, any pre-filed testimony, hearing date, hearing location, and the filing of any necessary signed construction and maintenance agreements.

7. By Decision No. C07-0065, Docket No. 06A-608R was consolidated with Docket Nos. 08A-647R and 06A-654R.  The Commission recognized the presence of substantially similar issues and consolidated the proceedings to avoid the possibility of inconsistent determinations with respect to approval and construction of new crossings.  It was also found that consolidation would promote administrative economy.  

8. By Decision No. R07-0077-I, the ALJ scheduled a prehearing conference to consider hearing dates, review the scope of this proceeding, and address procedural matters or any other matters raised by the parties.  

9. By Decision No. R07-0112-I, the CAM’s Motion to Postpone Prehearing Conference was denied.  At the assigned time and place, the prehearing conference was called to order.  

10. By Decision No. R07-0241-I, the Waiver of Statutory Time Limit by CAM-Colorado, LLC was acknowledged.  Further, Docket No. 06A-608R was bifurcated from Docket Nos. 08A-647R and 06A-654R.  CAM requested bifurcation because of the different types of crossings proposed and to avoid prejudice.  Several intervenors supported bifurcating the grade-separated crossing of SH 139.  In granting the requested bifurcation, it was expressly noted, and is now reaffirmed, that bifurcation may prove to be at CAM’s peril because of the potential for conflicting outcomes in the bifurcated proceedings.  Finally, the proceeding was delayed until further progress was made with the Red Cliff Mine Project environmental impact statement.  

11. By Decision No. R09-0317-I, a prehearing conference was scheduled for Monday, May 4, 2009.  CAM was ordered to provide an update on the environmental impact statement process and progress; provide the anticipated schedule for a Record of Decision; and address any need to amend the above-captioned Application.  At the scheduled time and place, the prehearing conference was convened.

12. On Friday, May 1, 2009, the Stipulated Motion to Dispense with Hearing was filed by CAM, Mesa County, and Slate River (collectively Stipulating Parties).  Although response time had not yet expired to the motion, the ALJ inquired of the parties regarding the motion.  No response was filed to the motion.

13. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision. 

II. FINDINGS of fact
14. The Stipulating Parties request that the Commission dispense with a hearing in this matter and proceed based upon the written Application submitted by CAM.

15. Upon inquiry during the prehearing conference, counsel for Mesa County confirmed that the County’s objection was to an at-grade crossing, but they consent to a grade-separated crossing.

16. CDOT agrees to the stipulation “as long as the final plans and specifications for the new grade-separated crossing on SH 139 are subject to CDOT’s approval to the extent they are within CDOT’s right-of-way.  CDOT will also have the final say regarding the design and location of any detours and any traffic control during construction.”  CAM agrees to these terms.

17. Section 40-6-109(5), C.R.S., permits the Commission to take evidence in uncontested or unopposed proceedings by affidavit or otherwise, without need for a formal hearing.  Through the Stipulating Parties’ support of the requested relief, the Application will be construed and deemed as uncontested and unopposed. 

18. CAM states that current average daily traffic volumes on SH 139 in the location of the proposed grade separation were 1,679 vehicles per day (VPD) in 2006 with anticipated growth to 2,497 VPD by 2011 and 3,438 VPD by 2030.  There are currently no train movements.  CAM estimates that once completed and operational, there will be four trains per day traveling at speeds of up to 25 miles per hour with no projections for increases in traffic.  

19. CAM proposes to use a corrugated Steel Super-Span Structure.  The structure is proposed to be placed through a “cut and cover” operation, meaning that CAM will create a large cut spanning the length of the Super Span structure across SH 139, will erect the structure in place, then backfill, grade, and finish with what CAM describes as a CDOT recommended roadway section.  A detour around the construction will be designed and constructed around the construction to keep traffic flowing during construction.

20. CAM states that its structure meets the required overhead clearance and side clearance required by Rule 7322.  However, because this is actually a tunnel as opposed to a traditional bridge structure, CAM will be required to meet the overhead and side clearance minimums for tunnels.  By Rule 7324(c)(I), the minimum overhead clearance that CAM’s structure will have to meet is 23’0”.  By Rule 7325(c), the minimum side clearance for tunnels is 8’0”.  Based on a review of the typical section for the Super Span, it appears that the proposed structure meets both the vertical and side clearance minimum requirements for tunnels.  It is unclear from the drawings provided in the Application exactly how long the tunnel will be, although the estimate shows the length of the structure to be 60’.  

21. From the stipulation and comments made during the prehearing conference, it is clear that CAM has not finalized plans and specification for the proposed crossing.  Illustratively, the Application states that the pavement section will be based on CDOT recommendations.  Because CDOT’s support of the stipulation is conditioned upon approval of final plans and specifications, it is found more likely than not that CAM has not finalized plans or obtained such approval.

22. Prior to commencement of construction on the project, CAM will be required to file two complete copies of the final CDOT-approved tunnel structure and roadway plans for construction at the location specified in Exhibit 2 to the Application.  Such plans shall clearly show the final tunnel structure length and clearances.  For tracking purposes, the Commission will expect these plans to be filed by January 1, 2010. 
23. CAM originally estimated the start date for the railroad construction in early 2008 with a construction period of 12 to 18 months for the track and the proposed crossings.  CAM estimated the SH 139 crossing should be operable by mid to late 2009.  Given the Environmental Impact Statement process and Record of Decision has yet to be completed, it is clear these estimates will not be achieved.  For the Commission’s tracking purposes, it will be assumed that construction on this project will begin in 2010 with the crossing in question being complete and operational by mid 2011.  CAM will be required to inform the Commission in writing that the tunnel grade separation is complete and operational within ten days of completion.  The Commission will expect this letter sometime around June 30, 2011.  However, the Commission understands that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule, and in this case, when construction actually begins.  

24. The Commission does not expect that construction on the SH 139 grade separation project to begin until all of the proper agreements have been entered into.  To that end, CAM will be required to file a copy of the signed construction and maintenance agreement with CDOT prior to the commencement of construction.  The Commission will expect the signed agreement to be filed sometime around January 1, 2010.  Upon the filing of the signed construction and maintenance agreement and the filing of the final CDOT-approved plans, construction on the project will begin at the location specified in Exhibit 2 to the Application.   

25. CAM states that the cost of the construction of the new grade separation tunnel structure including detour, new roadway, and traffic control during construction is estimated at $842,000.  CAM will pay for 100 percent of the costs of the grade separation.  

26. CAM shall be responsible, at its expense, for maintaining the new tunnel structure.  CDOT shall be responsible for maintaining its roadway.

27. CAM shall obtain a new National Inventory Number to be assigned to this crossing.  CAM shall file the new number, plus a copy of the crossing inventory update form submitted to the Federal Railroad Administration for this crossing at the same time that it files the letter to inform the Commission that the project is complete.

28. Construction of a grade-separated crossing is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The record supports the need for the proposed crossing, and it will be authorized.

III. CONCLUSIONS
29. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

30. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

31. The Application is uncontested, and may be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 1403, 4 CCR 723-1, without a formal hearing.

32. Based upon good cause shown, the stipulation will be accepted and approved and the Application will be granted consistent with the above discussion and as ordered below.  

IV. ORDER

A. The Commission Orders That:  

1. The interventions by right of the Colorado Department of Transportation (CDOT), Slate River Resources, LLC, and County of Mesa are noted.

2. The Stipulated Motion to Dispense with Hearing filed May 1, 2009, is accepted, approved, and granted.

3. The application (Application) filed by CAM-Colorado, LLC (CAM) on November 6, 2006 seeking authority to construct a new grade-separated crossing of the proposed new CAM rail spur with Colorado State Highway 139 (SH 139) at the location specified in Exhibit 2 to the Application (at approximately mile marker 9.4), is granted.

4. Prior to commencement of construction on the project, CAM shall:

a.
file two complete copies of the final CDOT-approved tunnel structure and roadway plans for construction at the location specified in Exhibit 2 to the Application, and 

b.
file two complete copies of the signed construction and maintenance agreement with CDOT.  

The Commission will expect such filings sometime around January 1, 2010.

5. CAM shall be responsible, at its expense, for maintaining the new tunnel structure.  CDOT shall be responsible for maintaining its roadway.

6. CAM is authorized and ordered to proceed with construction of a new grade-separated crossing of the proposed new CAM rail spur with SH 139 at the location specified in Exhibit 2 to the Application (at approximately mile marker 9.4).  

7. CAM shall obtain a new National Inventory Number to be assigned to this crossing.  
8. No later than ten days after construction is complete, CAM shall:
a.
inform the Commission in writing that the tunnel grade separation is complete and operational;
b.
file the new National Inventory Number assigned to this crossing; and 
c.
file a copy of the crossing inventory update form submitted to the Federal Railroad Administration for this crossing.
The Commission shall expect these filings sometime around June 30, 2011.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
9. The Commission retains jurisdiction to enter further orders as necessary.  

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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