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I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State or Applicant), filed an Application that seeks a Certificate of Public Convenience and Necessity (CPCN) for the San Luis Valley-Calumet-Comanche transmission project; findings with respect to electromagnetic fields (EMF) and noise levels associated with the transmission project; and approval of ownership interest transfer as needed when the transmission project is completed.  That filing commenced this proceeding.  

2. Applicant is represented by counsel.  

3. On May 15, 2009, the Commission issued its Notice of Application Filed (Notice).  That Notice established a 30-day intervention period, which expired on June 15, 2009.  In addition, the Notice contained a procedural schedule.  This Order will vacate that procedural schedule.  

4. On May 27, 2009, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. By Decision No. R09-0603-I, the ALJ ordered the caption of this proceeding amended to the caption shown above and renoticed the Application.  The intervention period for the renoticed Application expired on June 15, 2009.  

6. By Commission rule, on June 30, 2009, the Application automatically will be deemed complete within the meaning of § 40-6-109.5, C.R.S.  
7. When it filed the Application, Tri-State filed its direct testimony and exhibits in support of the Application.  Absent an Order enlarging the time for Commission decision, § 40-6-109.5(1), C.R.S., provides that the Commission decision in this matter should issue within 120 days of the date on which the Application is deemed complete.  The ALJ has reviewed the Application and the relief requested, the supporting testimony and exhibits, and the interventions and the requests for leave to intervene.  Based on that review and her experience with transmission proceedings, the ALJ finds that additional time for Commission decision is required in this matter.  Accordingly, pursuant to § 40-6-109.5(1), C.R.S., the ALJ will extend the time for Commission decision in this matter an additional 90 days.  Thus, absent a further enlargement of time by the Commission
 or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from June 30, 2009 (i.e., January 26, 2010).  

8. On June 12, 2009, Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch), filed a Petition to Intervene and Request for Hearing.  In that filing, Trinchera Ranch contests the Application.  Review of the certificate of service attached to the filing reveals service on Applicant and a number of other persons.  Trinchera Ranch is represented by counsel.  

9. On June 12, 2009, the Colorado Governor's Energy Office (GEO) filed a Notice of Intervention of Right.  In that filing, the GEO neither contests nor opposes the Application.  Review of the certificate of service attached to the filing reveals that GEO did not serve the document on Applicant.  GEO is represented by counsel.  

10. On June 15, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention of Right.  In that filing, OCC neither contests nor opposes the Application.  Review of the certificate of service attached to the filing reveals service on Applicant and a number of other persons.  OCC is represented by counsel.  

11. On June 12, 2009, Colorado Springs Utilities (CSU) filed a Petition to Intervene.  In that filing, CSU neither contests nor opposes the Application.  Review of the certificate of service attached to the filing reveals service on Applicant only.  CSU is represented by counsel.  

12. On June 12, 2009, Interwest Energy Alliance (Interwest) filed an untitled and single-spaced document.
  In that filing, Interwest petitions to intervene in this proceeding and neither contests nor opposes the Application.  No certificate of service was attached to the untitled filing.  Interwest is represented by counsel.  

13. On June 12, 2009, Oxy USA, Inc. (Oxy), filed a Motion to Intervene and Request for Hearing.  In that filing, Oxy contests the Application.  Review of the certificate of service attached to the filing reveals service on Applicant and Public Service Company of Colorado (Public Service or PSCo).  

14. On June 12, 2009, Oxy filed the Verified Motion of Richard P. Noland for Admission Pro Hac Vice (Noland Motion) and the Verified Motion of James E. Guy for Admission Pro Hac Vice (Guy Motion).  Review of the certificate of service attached to each motion reveals service on Applicant and Public Service.  

15. On June 15, 2009, Pole Canyon Transmission, Inc. (Pole Canyon), filed a Corrected Motion to Intervene.  In that filing, Pole Canyon neither opposes nor contests the Application.  Review of the certificate of service attached to filing reveals service on Applicant and a number of other persons.  Pole Canyon is represented by counsel.  

On June 12, 2009, Staff of the Commission (Staff) filed its Notice of Intervention and Request for Hearing.
  In that filing, Staff neither opposes nor contests the Application.  

16. Review of the certificate of service attached to the filing reveals service on Applicant and a number of other persons.  Staff is represented by counsel.  

17. On June 15, 2009, Kurt and Kimberly Steenhoek filed a Petition to Intervene and Request for Hearing.  In that filing, the Steenhoeks neither oppose nor contest the Application.  Review of the certificate of service attached to the filing reveals service on Applicant and a number of other persons.  The Steenhoeks are not represented by counsel.  

18. On June 15, 2009, Western Resource Advocates (WRA) filed a Petition for Leave to Intervene.  In that filing, WRA neither opposes nor contests the Application.  Review of the certificate of service attached to the filing reveals service on Applicant and a number of other persons.  WRA is represented by counsel.  

19. With respect to the filing made by GEO, the ALJ notes that GEO failed to serve Applicant.  With respect to the filing made by Interwest, the ALJ notes that Interwest failed to provide a certificate of service.  Accordingly, pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(d), the ALJ presumes "that the [referenced] document[s have] not been served on omitted parties or counsel of record.  This presumption may be overcome by evidence of proper service."  

20. For purposes of this Order only and unless the context indicates otherwise, reference to Intervenors is to CSU, GEO, Interwest, OCC, Oxy, Pole Canyon, Staff, the Steenhoeks, Trinchera Ranch, and WRA, collectively.  For purposes of this Order only and unless the context indicates otherwise, reference to Parties is to Applicant and Intervenors, collectively.  

21. With respect to filings made in this proceeding, the ALJ calls the Parties' attention to the requirement of Rule 4 CCR 723-1-1202(e) that  

[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney's address, telephone number, email address, facsimile number, and attorney registration number.  A pleading of a party not represented by an attorney shall be signed by a person with authority to bind the party, and shall state the person's title, address, and telephone number.  

(Emphasis supplied.)  The Parties are advised that, and are on notice that, ALJ expects future filings to comply with this requirement and with the other requirements found in Commission rules pertaining to filings made with the Commission.  The Parties are advised that, and are on notice that, ALJ will not consider filings that do not comply with the requirements governing form and content of filings, and other requirements found in Commission rules pertaining to filings, made with the Commission.
  

22. By this Order, the ALJ will shorten response time to the requests to intervene.  Response time will be shortened to the prehearing conference in this matter.  Response may be made orally at the prehearing conference.  
23. By this Order, the ALJ will shorten response time to any motion seeking permission to intervene late.  Response time will be shortened to the prehearing conference in this matter.  Response may be made orally at the prehearing conference.  
24. By this Order, the ALJ will shorten response time to the Noland Motion and to the Guy Motion.  Response time will be shortened to the prehearing conference in this matter.  Response may be made orally at the prehearing conference.  
25. A prehearing conference is necessary to address the various matters discussed below and to establish a procedural schedule and hearing dates in this matter.  The ALJ will schedule a prehearing conference in this matter for June 26, 2009.  The prehearing conference will be held in conjunction with the prehearing conference in Docket No. 09A-325E (PSCo Application).
  

26. At the prehearing conference, the Parties must be prepared to discuss the pending requests for intervention, the pending Noland Motion, and the pending Guy Motion.  In addition, if requests for late intervention are filed, the Parties must be prepared to discuss those requests at the prehearing conference.  

27. At the prehearing conference, each intervenor must be prepared to state whether the intervenor supports, contests, opposes, or takes no position with respect to the Application.  

28. In its Application, Tri-State requests that,  

in the event ... the Commission deems it necessary to conduct one or more hearings in conjunction with this Application, ... such hearing(s) be coordinated and held jointly with any such hearings held in connection with [the PSCo Application].  

Application at 12.  In addition,  

given that [the proposed transmission line] is a joint project with Public Service and Public Service is filing [its Application] in support of its [§ 40-2-126, C.R.S.,] obligations, although Tri-State is not subject to [that statutory provision], Tri-State requests that, to the extent possible, the Commission consider Tri-State's Application on the same 180 day schedule applicable to  
the PSCo Application.
  Application at 13.  

29. Finally, the ALJ notes that, in support of this Application, Tri-State endorses five Public Service witnesses offered in support of the PSCo Application.  Application at 5-8.  Tri-State has not filed the endorsed testimony in this docket.  Public Service has not intervened in this docket.  

30. At the prehearing conference, the Parties must be prepared to discuss the request of Tri-State that this Application proceeding be consolidated with, or tried in conjunction with, the PSCo Application proceeding.  

31. In its Application, Tri-State asks for three substantive rulings from the Commission:  (a) approve a CPCN for a proposed transmission project; (b) find to be reasonable specified levels of EMF and noise associated with operation of the transmission project; and (c) approve a transfer of ownership interest in the transmission project (as needed) when it is completed.  Of these three rulings, only the CPCN for the transmission project falls within the purview of § 40-2-126(4), C.R.S.
  

32. The Commission can grant a CPCN without making specific findings concerning the reasonableness of the noise and EMF levels and without approving the transfer of ownership interest in the transmission project.  Thus, the requested reasonableness findings and the requested approval of the transfer of ownership interest are not prerequisites to the Commission's granting a CPCN in this case.  

33. This presents a scheduling issue because, at least preliminarily, the ALJ is of the opinion that the portion of the Application seeking the reasonableness determinations and the approval of the transfer of ownership interest may fall within § 40-6-109.5, C.R.S., and not § 40-2-126(4), C.R.S.  Under § 40-6-109.5, C.R.S., the Commission's time for decision runs from the date on which the Commission deems the Application complete (here, June 30, 2009) and not from the date on which the Application was filed (here, May 14, 2009).  In addition, the Commission may take up to 300 days from the date the Commission deems the Application complete to reach a decision on an application filed pursuant to § 40-6-109.5, C.R.S.
  

34. At the prehearing conference, the Parties must be prepared to discuss this issue as part of the discussion pertaining to Tri-State's request to hold hearings in conjunction with the hearings on the PSCo Application.  This discussion will include, inter alia, (a) whether, given the 180-day time frame for decision under § 40-2-126(4), C.R.S., and assuming consolidation or joint hearings with the PSCo Application, it is reasonably practicable for the entire Application to be decided in one proceeding; and (b) if it is not reasonably practicable to decide the entire Application within 180 days of the date of filing (i.e., on or before November 10, 2009), whether the Application can be, or should be, divided into two or more proceedings (e.g., the CPCN, the reasonableness findings, the approval of transfer of ownership interest) with a separate hearing and decision on each issue.
  

35. For purposes of discussing the procedural schedule and hearing dates, the ALJ directs the Parties to consider two proposed procedural schedules:  one that assumes this Application will be heard in conjunction with the PSCo Application and one that assumes that this Application will not be heard in conjunction with the PSCo Application.  In addition, the procedural schedules should assume that the Commission will issue an Initial Decision in this proceeding.  
36. At the prehearing conference and as directed in ¶ 35, the Parties must be prepared to discuss:  (a) date by which each intervenor will file its answer testimony and exhibits; (b) date by which Applicant will file its rebuttal testimony and exhibits; (c) date by which each intervenor will file cross-answer testimony and exhibits;
 (d) date by which each party will file its corrected testimony and exhibits; (e) date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) date by which the Parties will file any stipulation reached;
 (h) whether a hearing to take testimony from the public should be held and, if so, the city in which the public testimony hearing should be held and the date for that public comment hearing; (i) city in which the evidentiary hearing should be held and the dates for the evidentiary hearing; (j) date by which each party will file its post-hearing statement of position; and (k) date by which responses to post-hearing statements of position will be filed.  

37. In considering hearing dates, the Parties are reminded that, if this Application is not heard in conjunction with the PSCo Application and absent an additional enlargement of time, the Commission decision in this matter should issue on or before January 26, 2010.  Assuming that the Commission will issue an Initial Decision in this proceeding, the hearing in this matter must be concluded no later than the week of November 16, 2009.  

In considering hearing dates, the Parties are reminded that, if this Application is heard in conjunction with the PSCo Application and if the PSCo Application must be heard within the time frame in § 40-2-126(4), C.R.S., the hearing will be held in a time frame that 

38. permits the Commission to issue a decision -- preliminarily, at least as to the issuance of a CPCN for the transmission project -- on or before November 10, 2009.  In this event, the hearing in this matter on the CPCN (at least) must be concluded no later than the week of August 31, 2009.
  
39. At the prehearing conference, the Parties must be prepared to discuss the issue of a transcript of the evidentiary hearing and of the public comment hearing (if one is held).  If the Commission issues an Initial Decision in this matter, then a transcript is required.
  Whether the transcript will be daily and which party or parties will pay for the transcript will be addressed at the prehearing conference.  

40. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  

41. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to service of filings.  

42. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and time frames contained in Rule 4 CCR 723-1-1100 are not adequate.  This discussion will include the treatment of information for which extraordinary protection is sought, assuming that there is such information.  

43. At the prehearing conference, a party may raise any additional issue.  

44. The ALJ expects the Parties to come to the prehearing conference with proposed dates for alternative procedural schedules, as discussed in ¶¶ 35-38, above.  The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, alternative procedural schedules and hearing dates that are satisfactory to all Parties.  The ALJ will order Tri-State to coordinate the discussions.
  
II. ORDER  
A. It Is Ordered That:  
1. Pursuant to § 40-6-109.5(1), C.R.S., the time for Commission decision in this matter is extended an additional 90 days (i.e., to and including January 26, 2010).  

2. The procedural schedule established in the Notice of Application Filed dated May 15, 2009 is vacated.  

3. The Colorado Governor's Energy Office is an intervenor of right and is a party in this proceeding.  
4. The Colorado Office of Consumer Counsel is an intervenor of right and is a party in this proceeding.  

5. Staff of the Commission is an intervenor of right and is a party in this proceeding.  

6. Response time to requests to intervene (whether by petition or motion) is shortened to and including the prehearing conference scheduled by this Order.  

7. Response time to requests for leave to intervene late (should any be filed) is shortened to and including the prehearing conference scheduled by this Order.  

8. Response time to the Verified Motion of Richard P. Noland for Admission Pro Hac Vice is shortened to and including the prehearing conference scheduled by this Order.  
9. Response time to the Verified Motion of James E. Guy for Admission Pro Hac Vice is shortened to and including the prehearing conference scheduled by this Order.  

10. A prehearing conference in this matter is scheduled as follows:  

DATE:
June 26, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

11. The matters discussed and identified above will be discussed at the prehearing conference.  Those attending the prehearing conference shall be prepared to discuss the matters discussed and identified above.  

12. Failure to attend or to participate in the prehearing conference shall be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

13. The Parties shall consult prior to the prehearing conference with respect to the matters discussed and identified above.  Tri-State Generation and Transmission Association, Inc., shall coordinate the discussions.  

14. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


�  Rule 4 Code of Colorado Regulations (CCR) 723-1-1202 establishes the requirements for the form and content of filings made with the Commission.  The untitled and single-spaced filing made by Interwest does not comply with Rule 4 CCR 723-1-1202(a), which requires filings to be double-spaced, and does not comply with Rule 4 CCR 723-1-1202(b)(II), which requires that a pleading be titled.  


�  In that filing, Staff identified both litigation Staff and advisory Staff.  The ALJ calls the Parties' attention to that filing with respect to the individuals on whom filings are to be served.  


�  If a party wishes a waiver or variance from an applicable rule, that party may file an appropriate motion.  


�  That docket is In the Matter of the Application of Public Service Company of Colorado (a) for a Certificate of Public Convenience and Necessity for the San Luis Valley to Calumet to Comanche Transmission Project, (b) for Specific Findings with Respect to EMF and Noise, and (c) for Approval of Ownership Interest Transfer as Needed when Project is Completed.  


�  If one assumes that § 40-2-126(4), C.R.S., applies to the PSCo Application, then the referenced 180-day period expires on November 10, 2009.  


�  With respect to a CPCN application found to be filed appropriately pursuant to § 40-2-126(2)(b), C.R.S., § 40-2-126(4), C.R.S., provides:  "If the Commission does not issue a final order within [180] days after the application is filed, the application shall be deemed approved."  


�  See discussion above at ¶ 7.  


�  Under this approach, the CPCN portion would proceed first.  


�  Cross-answer testimony responds only to the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least 10 days before commencement of the hearing.  


�  This date must be at least four calendar days before the first day of hearing.  


�  This assumes that the Commission will issue an Initial Decision with respect to PSCo's request for a CPCN for the transmission project.  


�  It is the usual practice for the transcript to be prepared daily.  


�  The Parties may find it advisable to include the parties in the PSCo Application proceeding (Docket No. 09A-325E) in these discussions.  
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