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I. statement

1. This proceeding was initiated on January 15, 2009, when the Complainant, Reid Alexander Garcia (Garcia), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Lyons Towing and Recovery (Lyons Towing).

2. By minute entry during the Commission’s weekly meeting held January 21, 2009, this matter was referred to an administrative law judge (ALJ) for disposition.

3. On January 23, 2009, the Commission entered its Order to Satisfy or Answer and issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on March 24, 2009, in Denver, Colorado.  

4. Lyons Towing was served the Order to Satisfy or Answer (including a copy of the Complaint) and Order Setting Hearing and Notice of Hearing by the Commission on January 23, 2009.  Lyons Towing was ordered to satisfy the matters in the Complaint or to answer the Complaint in writing within 20 days from service of the order and Complaint.  See Order to Satisfy or Answer.

5. By Decision No. R09-0302-I, the hearing was rescheduled to April 17, 2009, among other matters addressed.

6. On February 12, 2009, Lyons Towing filed its Answer to the Complaint.  Lyons Towing answered the Complaint denying any wrongdoing.

7. Complainant and Respondent are the only parties to this proceeding.  

8. At the assigned place and time, the undersigned ALJ called the matter for hearing.  During the course of the hearing, testimony was presented by Complainant and Ms. Jan Madson on behalf of Complainant, and Randy Michael Lyons, Philip Emerson Keck, Josh Lyons, and Richard LaPierre, on behalf of Respondent. Exhibits 1 through 10 were identified and offered into evidence.  Exhibits 1 through 5 and 7 through 10 were admitted into evidence.  

9. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND conclusions

10. Mr. Garcia’s Complaint established the scope of this proceeding to the extent of the Commission’s jurisdiction.  

11. On the night of October 24, 2008, Mr. Garcia's 2008 Honda Civic Hybrid was towed out of the Wendy’s parking lot located at 867 East Colfax, Denver, Colorado by Lyons Towing (see Hearing Exhibits 2 an 5). 

12. Because he could not find a parking spot, Mr. Garcia parked his car in the Wendy’s parking lot while he and a friend (Jacob Jacobson) sought tickets to a performance at the Ogden Theater.  A few minutes later he returned to the Wendy’s parking lot while his friend was getting tickets.

13. According to Mr. Garcia, he found a tow truck behind his car.  He started running, waiving his hand, shaking his head, and demanded that the driver stop preparing the car to be towed. The driver explained he was doing his job, completed preparations, and towed the vehicle.  Mr. Garcia asked how he could get the car and was referred to the telephone number posted on the sign. The driver did not mention the possibility of a drop fee.

14. The vehicle was hooked at 11:30 p.m.  Hearing Exhibit 5.  At 11:17 p.m., Mr. Garcia was on the telephone for three minutes with Lyons Towing (see Hearing Exhibit 3 to the telephone number of Lyons Towing shown on Hearing Exhibit 5).  It was also recorded that the vehicle was at the storage facility at 11:42 p.m.  Hearing Exhibit 5.

15. Mr. Garcia made calls to Mr. Jacobson and Lyons Towing from his cellular telephone at or near the time of the tow.  See Hearing Exhibit 3.  Mr. Garcia called Lyons Towing and was told that he needed $240 in cash to get his vehicle and provided their location at 4300 Elati. 

16. At Lyons Towing’s facility, Mr. Garcia paid $240 for the return of his vehicle.  He was given a receipt for the payment.

17. Mr. Garcia was never at any point advised as to the option of paying a drop fee, nor offered to make any cash payment in order to release his truck at that time so that it would not have to be towed. 

18. On November 1, 2009, Mr. Garcia’s mother requested a refund of Mr. Garcia’s payment.  She requested to speak to a manager or the owner of Lyons Towing, but she was told to call the company telephone number. She immediately did so from a cellular telephone. The same person she was visiting with then got in a tow truck and answered her call.  The person she spoke with explained that he personally watched a coworker tow the car that night and that the driver was never at the car at the time of the tow and that a police officer was present at the time of the tow.

19. Mr. Randy Lyons contends he made an error in his response included in Hearing Exhibit 9.  He went on to describe standard tow procedures for unauthorized tows whereby a tow driver backs up to a vehicle after having a signed tow ticket.

20. Mr. Keck towed Mr. Garcia’s vehicle.  He claims there was no interaction with the driver.  He contends he had a signed ticket before touching the car and that he towed the vehicle without incident.  He arrived at Wendy’s at approximately 11:15 p.m.  It took approximately five to seven minutes to get towing authorization and five to seven minutes to hook up the vehicle and leave. 

21. Mr. LaPierre is Manager, Field Supervisor, Trainer, and Dispatcher for Lyons Towing.  He testified that he was observing Mr. Keck at all times relevant to the tow of Mr. Garcia’s vehicle.  He contends that no vehicle owners claimed their vehicle on the spot that night.

22. Credibility of testimony is critical to the proceeding in light of the direct and substantial contradicting evidence.  Most simply, Complainant says he was present at the time of the tow and Respondent says he was not.

23. Hearing Exhibit 9 reflects the results of an informal complaint filed with the Commission that preceded the formal complaint.  In the first two pages of the Consumer Assistance group’s response to Mr. Garcia, a response from Lyons Towing to the informal complaint was included.  Lyons Towing’s response states:  “On night of 10-24-2008, 2008 Honda civic Hybrid, talking to the driver, that towed him, driver says he offered the $64.00 drop fee numerous times, and he didn’t want to pay the fee/and refused to pay the drop fee!”  Hearing Exhibit 9.

24. At the time of hearing, Respondent maintains that the driver of the vehicle was not present at the time of the tow.  Although Respondent’s statements conflict in Hearing Exhibits 9 and 10, Hearing Exhibit 9 was more close to the time of the incident.  The statement against interest and/or confusion about the tow at issue is overcome by the credible testimony of Complainant corroborated by records of cellular telephone calls placed near the time.  Most notably, Mr. Garcia was on the telephone with Lyons Towing prior to the time that his vehicle was hooked to the tow truck.  Prior to the tow of his vehicle, he would have no reason to contact Lyons Towing.  It is found more likely than not that Mr. Garcia was present at the time of the tow and that he was not afforded an opportunity to pay a drop fee to obtain his vehicle.

25. Rule 6511(b) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 establishes the maximum charge if a vehicle is retrieved before removal (commonly known as "drop charge").  When Mr. Garcia attempted to retrieve his vehicle before the Lyons Towing representative removed it, Lyons Towing was required to advise Mr. Garcia that he may offer payment of the towing carrier's drop charge.

26. Lyons Towing failed to advise Mr. Garcia that his vehicle could be retrieved upon payment of the applicable drop charge.

27. Commission rules define a non-consensual tow as a “tow authorized or directed by a person other than the owner, authorized operator, or authorized agent of the owner.”  Rule 6501(h) of the Rules Regulating Towing Carrier Transportation, 4 CCR 723-6.
The record clearly establishes that the tow leading to disputed storage charges was a tow from private property not requested or authorized by the owner of the vehicle.  Thus, the ALJ finds the tow at issue in this complaint is a non-consensual tow.  Without consent of the owner for the tow, the Commission has jurisdiction regarding charges for the tow that is also subject to § 42-4-2101 et. seq., C.R.S., and Commission rules.

The record establishes that Complainant’s allegations that Lyons Towing failed to comply with the Commission’s towing rules have merit.

28. Mr. Garcia was ready, willing, and able to pay the maximum permissible drop charge in cash before the truck was removed.  Upon payment, Lyons Towing would have been required to immediately accept payment and release the truck.

29. Due to Lyons Towing’s failure, Mr. Garcia’s vehicle was wrongfully towed.  Mr. Garcia paid Lyons Towing $240 upon retrieving his vehicle from Lyons Towing’s lot.

30. Mr. Garcia met his burden of proof of going forward that Lyons Towing failed to advise him of the applicable drop fee and that he was ready, willing, and able to pay the drop fee.  Based thereupon, the tow of Mr. Garcia’s truck was contrary to Commission rules.  

31. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER
A. The Commission Orders That:

1. The Complaint by Reid Alexander Garcia, against Lyons Towing and Recovery (Lyons Towing), filed January 15, 2009, is granted.  Lyons Towing shall not charge for the improper tow of Mr. Garcia’s vehicle.

2. Lyons Towing shall refund $240.00 to Garcia forthwith.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
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OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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