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09A-178CPDOCKET NO. 09A-178CP
IN THE MATTER OF THE APPLICATION OF GREGG ROUNDS AND THOMAS CASEY, DOING BUSINESS AS ESTES VALLEY TRANSPORT, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-189CP

IN THE MATTER OF THE APPLICATION OF JOSEPH CURTIN AND JOHN MCQUINN, doing business as ESTES MOUNTAIN SHUTTLE, for A certificate of public convenience and necessity TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-236CP-TRANSFER

IN THE MATTER OF THE APPLICATIONS OF ESTES PARK EXPRESS, LTD, DOING BUSINESS AS ESTES PARK SHUTTLE & MOUNTAIN TOURS &/OR STANLEY BROTHERS TAXI COMPANY &/OR ROCKY MOUNTAIN SHUTTLE COMPANY &/OR GREELEY AIRPORT SHUTTLE, TRANSFEROR AND LESSOR, AND GREGG ROUNDS AND THOMAS CASEY, doing business as ESTES VALLEY TRANSPORT, TRANSFEREE AND LESSEE, for APPROVAL OF THE TRANSFER OF certificate of public convenience and necessity No. 54696 AND THE LEASE OF certificate of public convenience and necessity No. 52483.  
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requiring Parties to SHOW CAUSE
OR obtain counsel, addressing procedural matters, and scheduling hearings
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I. STATEMENT

1. On March 10, 2009, Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley Transport), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Estes Valley Transport Application).  This filing commenced Docket No. 09A-178CP (Estes Valley Transport Proceeding).

2. Peak to Peak Taxi, LLC (Peak to Peak); Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express); and Odd Lyngholm, doing business as American Wilderness Tours and Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours (Lyngholm), timely intervened of right without objection.

3. On March 13, 2009, Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle (Estes Mountain Shuttle), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Estes Mountain Shuttle Application).  This filing commenced Docket No. 09A-189CP (Estes Mountain Shuttle Proceeding).  On March 16, 2009, Estes Mountain Shuttle supplemented the Estes Mountain Shuttle Application.  

4. Peak to Peak, Estes Park Express, and Lyngholm timely intervened of right without objection.

5. On April 1, 2009, Estes Park Express and Estes Valley Transport filed their application for approval of the transfer of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54696 and for approval of a six-month lease of CPCN PUC No. 52483 (Transfer Application).  This filing commenced Docket No. 09A-236CP-Transfer (Transfer Proceeding).

6. Peak to Peak timely intervened of right without objection.

A. Pending Motions to Intervene

7. By Decision No. C09-0530, the Commission consolidated the three proceedings described above into one proceeding and designated Docket No. 09A-178CP as the primary docket.  

8. By consolidation, all applicants and intervenors are now parties to the consolidated proceeding for all purposes.  Decision No. R01-0949-I.  Thus, any pending request for intervention into any docket within the consolidated proceeding will be denied as moot.

B. Extension of Time

9. Pursuant to Rule 1405(e)(I) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the latest deadline for any of the applicants herein to file their list of witnesses and copies of exhibits was April 27, 2009.

10. On April 27, 2009, Estes Mountain Shuttle requested an extension of time to file their list of witnesses and copies of exhibits.  Estes Mountain Shuttle requests a 20-day extension of time, up to and including May 18, 2009, in which to file its list of witnesses and copies of exhibits.  Based thereupon, it is further requested that intervenors be granted an extension of time to file their respective lists of witnesses and copies of exhibits up to and including June 2, 2009.  No response was filed to the motion.  Therefore, it will be deemed unopposed pursuant to Rule 1400, 4 CCR 723-1.  Good cause appearing for the unopposed request, it will be granted, modified and ordered below.

C. Restrictive Amendment

11. On May 22, 2009, the Motion for Leave to Restrictively Amend Application of Joseph Curtain and John McQuinn, doing business as Estes Mountain Shuttle, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire and Renewed Motion for Hearing Location in Estes Park, Colorado was filed.

12. Estes Mountain Shuttle first refers to an agreement filed April 6, 2009, wherein Estes Mountain Shuttle and Peak to Peak sought to amend the scope of the Application.  Noting that the Commission found the pleading to be confusing, the company seeks to clarify the scope of requested amendment and to clarify the intended scope of operations.

13. Estes Mountain Shuttle seeks to amend its Application:

Transportation of passengers and their baggage in scheduled service between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, on the one hand and Denver International Airport, on the other hand via (a) U.S. Highway 36, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; or (b) Colorado Highway 7, Colorado Highway 72, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard.

Motion for Leave to Restrictively Amend Application of Joseph Curtain and John McQuinn, doing business as Estes Mountain Shuttle, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire and Renewed Motion for Hearing Location in Estes Park, Colorado at  ¶6.

14. Estes Mountain Shuttle states that Commission Decision No. C09-0396 authorizes operations in accordance with the aforementioned scope.  Estes Mountain Shuttle contends that good cause exists for allowing the amendment because it is restrictive in scope and will clarify the scope of authority sought.  Further, such amendment will result in the withdrawal of Peak to Peak Taxi, L.L.C.’s opposition.

15. It is necessary to obtain factual evidence in support of the parties’ requested approval of the Settlement in order to determine whether approval is in the public interest and whether the proposed restrictions negatively affect present or future public convenience and necessity.  To do so, an evidentiary hearing will be scheduled on the Motion for the taking of evidence in support of the parties’ requested approval of the Settlement.  In order to ensure that parties’ interests are protected as to the merits and the underlying proceeding, consideration of the motion will be bifurcated from the remainder of the Docket.  The motion will be decided based on pleadings with regard thereto as well as any hearing held on the Motion for Leave to Restrictively Amend Application of Joseph Curtain and John McQuinn, doing business as Estes Mountain Shuttle, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.

16. The Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), to evaluate proposed restrictions upon operating authorities.  See, e.g., Decision No. R95-0404-I.  To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must also be unambiguous and must be wholly contained within the CPCN.  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

17. When evaluating restrictions such as those proposed, the future needs of the public are also a consideration.  A consideration is whether the restriction serves primarily to limit the operation of the applicant, the ability to meet certificated obligations, and the efficiency of the operation to the public.  

D. Hearing Location

18. Finally, Estes Mountain Shuttle renews the request in its application that any hearing held in this consolidated proceeding be held in Estes Park, Colorado.  The majority of the witnesses and applicants reside in or near Estes Park, Colorado. No response to the request was made. Based upon good cause shown, the hearing will be scheduled at a location in Estes Park, Colorado.

E. Representation

19. Peak to Peak is a party and is not represented by counsel in this matter.  

20. Rule 1201(a), 4 CCR 723-1 requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that a filing made by non-attorneys on behalf of that party is void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicative proceedings.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

21. This is an adjudicative proceeding before the Commission.  

22. To proceed in this matter without an attorney, Peak to Peak must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  

23. To establish under Rule 1201(b)(II), 4 CCR 723-1 that it can proceed without an attorney, a party must do the following:  First, a party must establish that it is a closely-held entity.  This means that a party must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, a party must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.
 

24. The Commission must determine whether Peak to Peak may continue in this case without an attorney.  In order for the Commission to have the record necessary to make this determination, Peak to Peak must make, on or before June 22, 2009, a verified (i.e., sworn) filing that:  (a) establishes that a party is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent a party in this matter; (d) establishes that the identified individual is an officer of a party; and (e) if the identified individual is not an officer of a party, has appended to it a resolution from a party’s Board of Directors that specifically authorizes the identified individual to represent a party in this matter.  

25. Any party wishing to proceed without an attorney in this matter must make the filing described in ¶ 24.  In the alternative, on or before June 22, 2009, a party may file a notice stating that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and identifying that attorney.  The identified attorney must also enter her/his appearance on or before June 22, 2009.  

26. Parties are advised that failure to make the filing described in ¶ 24 above or file Counsel’s entry of appearance, by June 22, 2009, will result in the striking of Peak to Peak’s intervention.  

F. Other Matters

27. In addition to the motion hearing, hearing on the merits of the applications, and other procedural matters, will be scheduled as ordered below.

28. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

29. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

30. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

31. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

II. ORDER

A. It Is Ordered That:

1. All pending requests for intervention filed by a party to any of the above-captioned proceedings consolidated herein are denied as moot.
2. The Motion to Permissively Intervene of Odd Lyngholm, doing business as Estes Park Shuttle & Mountain Tours, Secured Creditor and Lienholder of Certificate 54696 of Estes Park Express, Ltd. in the Permanent Application, filed April 15, 2009, is denied as moot.  
3. Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle’s Motion to Permissively Intervene Late in Docket Nos. 09A-178CP and 09A-236CP-Transfer, filed May 29, 2009, is denied as moot.

4. The Petition to Intervene filed by Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport filed May 27, 2009, is denied as moot.

5. The Motion for Extension of Time filed by Estes Mountain Shuttle on April 27, 2009, is granted.  

6. All applicants may file and/or supplement their respective lists of witnesses and copies of their exhibits on or before June 22, 2009.  All intervenors (and applicants opposing consolidated applications) may file and/or supplement their respective lists of witnesses and copies of their exhibits on or before July 2, 2009.

7. A hearing on the Motion for Leave to Restrictively Amend Application of Joseph Curtain and John McQuinn, doing business as Estes Mountain Shuttle, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed May 22, 2009, is scheduled and will be held on the following date, at the following time, and in the following location:  

DATE:

July 13, 2009

TIME:

10:00 a.m.  

PLACE:
Estes Park Town Hall Board Room
 

170 MacGregor Avenue
 

Estes Park, Colorado 80517. 

8. Consideration of the Motion for Leave to Restrictively Amend Application of Joseph Curtain and John McQuinn, doing business as Estes Mountain Shuttle, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire will be bifurcated and decided apart from the underlying application. 

9. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:

July 29, 2009 

TIME:

10:00 a.m.

PLACE:
Estes Park Town Hall Board Room
 

170 MacGregor Avenue
 

Estes Park, Colorado 80517

DATES:
July 30 and 31, 2009 

TIME:

9:00 a.m.  daily

PLACE:
Estes Park Town Hall Board Room
 

170 MacGregor Avenue
 

Estes Park, Colorado 80517

10. On or before June 22, 2009, Peak to Peak, LLC (Peak to Peak) shall make either the filing described above in ¶ I.24 or the filing described above in ¶ I.25 regarding legal representation in this proceeding.

11. If Peak to Peak elects to obtain counsel, then its counsel shall enter an appearance in this matter on or before June 22, 2009.  

12. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
_______________________________
Administrative Law Judge
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� Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.


� As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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