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I. statement

1. On February 13, 2009, N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) filed an application for initial receipt of support from the Colorado High Cost Support Mechanism Fund (CHCSM).  Viaero requests an order from the Commission confirming that it has satisfied the requirements of Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2847(f)(I), that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to customers.  

2. By Decision No. C09-0192, effective February 25, 2009, the Commission shortened the notice and intervention period in this application to March 12, 2009.  

3. On March 12, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention by Right.

4. On March 23, 2009, Viaero filed a Motion to Strike the OCC’s intervention.  Viaero argued that the OCC did not have the statutory authority to intervene in this matter and that many of the issues raised by the OCC were already decided in a previous docket or were beyond the scope of this docket and more appropriately addressed in the CHCSM rulemaking docket.

5. In Decision No. C09-0375, effective April 10, 2009, the Commission denied Viaero’s motion to strike and found that the OCC may intervene in this proceeding pursuant to § 40-6.5-106(2), C.R.S.  The Commission also noted that the OCC requested a hearing in this matter.

6. In response to Viaero’s claim that the Commission ordered that this matter be handled in an expedited manner, the Commission noted that it merely expressed a preference for such treatment, but did not explicitly order expedited treatment of this docket.  Additionally, the Commission found that “the amount of CHCSM support, if any, that Viaero will receive for the new territories will be retroactive to April 1, 2009, the first month beginning after the expiration date of the notice period in this docket.”  See, Decision No. C09-0375, pp. 5-6, ¶16.

7. The Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of “both scope and the merits.”  However, while the Commission did not rule on the merits, it did address the issue of whether the Commission’s identical support rule at 4 CCR 723-2-2848(d)(III)(A)(vii) as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  It left to the ALJ a “determination of both scope and merits.”  It was not immediately clear whether this statement referred to a determination of the scope of the docket and the merits of the identical support rule, or whether the statement encompassed a determination of the legality of the identical support rule in addition to a determination of the amount of CHCSM support that Viaero will receive for the new territories.  

8. At any rate, pursuant to Decision No. R09-0491-I, a pre-hearing conference in this matter was set for June 4, 2009.  At the appointed date and time, the undersigned ALJ called the matter to order.  Appearances were entered by legal counsel for Viaero and by legal counsel for the OCC.  

9. As a result of discussions at the pre-hearing conference, a briefing schedule was established for legal briefs on the issue of whether the Identical Support Rule violated the terms of § 40-15-208(2)(a)(II), C.R.S., as it is applicable to Eligible Providers seeking CHCSM funds.  The parties agreed that OCC would file its opening brief on June 24, 2009.  Viaero would file its response brief on July 8, and OCC would have the option to file a reply brief by July 17, 2009.  The ALJ reserved July 23, 2009 in the event oral arguments were required.  

10. However, as the undersigned ALJ has reviewed and analyzed the unique procedural posture of this docket, it has become evident that it is not legally possible to make a determination on the legality of the Identical Support Rule in this docket.

11. It appears that what the Commission requests runs squarely afoul of the Administrative Procedure Act (APA).  To make a determination in an application docket for CHCSM funds, that a rule is illegal, presents a dichotomy that cannot be resolved in an adjudicative setting.  

12. It appears that the Commission chose this procedural path to resolve two separate issues in order to prevent a situation where a decision on the merits here, prior to a possible rulemaking determination that the rule violates the statute, could result in the decision on the merits of the application being short lived at best.  Nonetheless, this procedural path violates the APA rulemaking requirements and must therefore be reconsidered.

13. The APA sets the definition of “rulemaking” as the “agency process for the formulation, amendment or repeal of a rule.”  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 284 (Colo.1991), citing, § 24-4-102(16), 10A C.R.S. (1988).  “A ‘rule,’ which includes a ‘regulation,’ means ‘the whole or any part of every agency statement of general applicability and future effect implementing, interpreting, or declaring law or policy or setting forth the procedure or practice requirements of any agency.”  Id., citing, § 24-4-102(15), 10A C.R.S. (1988).  

14. The APA distinguishes rulemaking proceedings with adjudicative proceedings by defining the latter as “the procedure used by an agency for the formulation, amendment, or repeal of an order and includes licensing.”  Id., citing, § 24-4-102(2), 10A C.R.S. (1988).  An “order” is defined as the “whole or any part of the final disposition … by an agency in any matter other than rulemaking.”  Id., citing, § 24-4-102(1), 10A C.R.S. (1988).  

15. In practical application, Commission rulemaking functions (and agency proceedings in general) are not clearly distinct from agency adjudicative functions and may require application of both functions due to the nature of the subject matter, the issues to be resolved, or the interests of the parties or intervenors.  Id. at 284.  However, the court has provided some guidance in distinguishing the two.  

16. “In general, agency proceedings that primarily seek to or in effect determine policies or standards of general applicability are deemed rulemaking proceedings.”  Id., citing, § 24-4-105(15), 10A C.R.S. (1988); Home Builders Ass’n of Metro Denver v. Public Util. Comm’n, 720 P.2d 522 (Colo.1986).  “Agency proceedings which affect a specific party and resolve particular issues of disputed fact by applying previously determined rules or policies to the circumstances of the case are deemed adjudicatory proceedings.”  Id., citing, Home Builders Ass’n, 720 P.2d 522; United States v. Florida East Coast Ry. Co., 410 U.S. 224, 245 (1973).

17. “The determination of whether a particular proceeding constitutes rulemaking requires careful analysis of the actual conduct and effect of the proceedings as well as a determination of the purposes for which it was formally instituted.”  Id., citations omitted.  

18. In the Mountain States case supra, the court deemed a Commission proceeding a rulemaking proceeding where the basic disagreements at issue “were disagreements concerning descriptions of services of Mountain States, the meaning of terms contained in the [Colorado Intrastate Telecommunications Services Act (Act)]
, and the General Assembly’s intent in adopting various statutory provisions.”  Id at 285.  The court determined that this matter could not have been resolved “fully and fairly in the absence of the development of administrative standards to remedy the Act’s lack of precise definitions.”  Id.  The court went on to determine that “[t]hose standards and the administrative policies compelling their adoption would necessarily inform future Commission decisions. “Thus, while the decision appears in form as a classification of a single public utility’s services, it in effect necessarily establishes standards and policies applicable to telecommunications services of all public utilities.”  Id.

19. That is precisely the situation that is presented here.  While the Commission couched the referral for disposition of this matter as a determination of the legality of the Identical Support Rule as it applies to Vaiero,
 nonetheless, a determination of that issue would certainly impact any wireless telecommunications carrier seeking CHCSM funds as an Eligible Provider without notice and without the ability of such carriers to provide comment or argument.  

20. It is the undersigned ALJ’s finding that this matter cannot be resolved fully and fairly in the absence of the development of administrative standards, because those standards and the administrative policies compelling their adoption would necessarily inform future Commission decisions on the issue of CHCSM funding for wireless carriers such as Viaero.  Consequently, following the court’s reasoning in Mountain States, supra, a decision on the legality of the Identical Support Rule, while appearing in form as a determination of a single wireless telecommunications carrier’s ability to receive CHCSM funds, in effect necessarily establishes standards and policies applicable to all wireless telecommunications carriers that may seek CHCSM funds.  Therefore, the undersigned ALJ finds that a determination in this docket that the Identical Support Rule violates § 40-15-208(2)(a)(II), C.R.S., would in substance and effect be a rulemaking proceeding.  As such, the ALJ further determines that such a finding must be made pursuant to a rulemaking proceeding.  

21. It is clear that a decision on the legality of the Identical Support Rule cannot be rendered in this matter as it would violate APA rulemaking procedures.  However, it is just as clear that an adjudicatory decision which finds the rule illegal as it applies only to Viaero, could not be enforced either.  Such a decision could very well render Viaero unable to receive CHCSM funds, while allowing other similarly situated wireless carriers to nonetheless continue to apply for and receive such funds because the decision is not applicable to them, until the Commission resolves the matter through a rulemaking proceeding.  Such disparate treatment would certainly result in unreasonable discrimination against Viaero in contravention of §§ 40-3-101 and 102, C.R.S.  

22. Therefore, the briefing schedule determined at the June 4, 2009 pre-hearing conference on the issue of the legality of the Identical Support Rule is vacated.  However, the process on the underlying application for high cost support will continue until otherwise stayed by motion of the parties or stayed by the Commission.  Consequently, it is appropriate to set a second pre-hearing conference to determine a schedule for Viaero’s application for CHCSM funds.  The undersigned ALJ will contact counsel for Viaero and the OCC to obtain available dates for a prehearing conference.  

23. As provided under Commission Rule 4 CCR 723-1-1502(b), the undersigned ALJ certifies this Interim Order as immediately appealable via exceptions to the Commission.  

II. ORDER

A. It is Ordered That:

1. The procedural schedule determined at the pre-hearing conference on June 4, 2009 for briefs on the legality of the Commission’s Identical Support Rule is vacated.

2. The undersigned Administrative Law Judge will contact legal counsel for the parties in order to set a pre-hearing conference to determine a procedural schedule for N.E. Colorado Cellular, Inc., doing business as Viaero Wireless’ application for initial receipt of support from the Colorado High Cost Support Mechanism Fund.

3. This Interim Order is immediately appealable via exceptions to the Commission pursuant to 4 Code of Colorado Regulations 723-1-1502(b).

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Docket No. 08R-476T.


� §§ 40-15-101 to 404 C.R.S. (1984 & 1990 Supp.)


� See, Commission Decision No. C09-0375, issued April 10, 2009, Sec. I,C,3, ¶18.
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