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I. STATEMENT  
1. On January 14, 2009, Colorado Natural Gas, Inc. (CNG or Applicant), filed a Verified Application.
  CNG seeks a Commission order amending CNG's existing Certificate of Public Convenience and Necessity (CPCN)
 and designating CNG as the exclusive public utility to provide natural gas sales, distribution, and transportation service to customers within a service territory referred to in the Application as the Pueblo West Area.  Applicant also seeks a CPCN to construct, to own, and to operate a natural gas transmission and distribution system within parts of Pueblo County, Colorado as explained in the Application.  Applicant further requests a waiver of Commission rules as necessary.  That filing commenced this proceeding.  

2. Applicant subsequently amended the Application.
  

3. On January 15, 2009, the Commission issued a Notice of Application Filed; established an intervention period; and established a procedural schedule.  That procedural schedule was vacated by Decision No. R09-0416-I.  

4. On February 9, 2009, Public Service Company of Colorado (Public Service, PSCo, or Intervenor) filed, in one document, its Petition to Intervene [Petition] and Request for Hearing [Request].  By Decision No. R09-0416-I, the Petition and Request were granted.  

5. The intervention period has expired.  Review of the Commission file in this docket reveals that no person other than Public Service has filed an intervention of right.  No person has filed a petition for leave to intervene.  

6. Applicant and Intervenor, collectively, are the Parties.  

7. By Minute Order, the Commission deemed the Application complete as of February 25, 2009.  Pursuant to § 40-6-109.5, C.R.S., a Commission decision on the Application should issue on or before 210 days from that date.  

8. The Commission assigned this matter to an Administrative Law Judge (ALJ) by Minute Order dated April 8, 2009.  

9. By Decision No. R09-0416-I, the ALJ, inter alia, scheduled a prehearing conference in this proceeding for April 29, 2009.  Following the filing of the Joint Motion for Commission Approval of Stipulation and Settlement Agreement on April 28, 2009, the ALJ vacated the scheduled prehearing conference.
  This Order memorializes that ruling.  

10. On April 28, 2009, the Parties filed a Joint Motion for Commission Approval of Stipulation and Settlement Agreement (Motion for Approval).  The Stipulation and Settlement Agreement (Stipulation) accompanied that filing.
  

11. Following review of the Stipulation, the ALJ issued Decision No. R09-0543-I, in which she asked the Parties to respond to questions concerning the proposed transfer to CNG of a PSCo customer and of the facilities built to serve that customer.  The Parties responded to the questions posed.  The ALJ finds that the responses, in conjunction with the amendment to the Stipulation (discussed infra), address in full the issues of concern to the ALJ.  

12. On June 3, 2009, the Parties filed a Joint Motion to Amend Stipulation (Motion to Amend).  Appended to that filing was the Facilities Transfer and Sales Agreement (Facilities Agreement) which the Parties  

intend to execute ... and to close on ... June 30, 2009, assuming prior approval by the Commission of the Stipulation pending before the Commission in settlement of this docket.  PSCo will also calculate the final depreciated net book value for the facilities at the time of closing.  

Motion to Amend at ¶ 5.  The Parties ask that the Stipulation be amended by the Facilities Agreement.  

13. The Motion to Amend states good cause.  As it is a joint motion, granting the Motion to Amend will not prejudice any party.  The ALJ will grant the Motion to Amend.  The Stipulation (Appendix A to this Decision) will be amended by the Facilities Agreement.
  This includes the requirement that PSCo, at the time of closing, calculate the final depreciated net book value for the facilities, as stated by the Parties in the Motion to Amend at ¶ 5 and implied by the Facilities Agreement at ¶ 2.1.
  

14. With the Stipulation, the objections raised by Public Service in its intervention are either withdrawn or satisfied.
  As a result, the Application, as modified by the Stipulation, is now unopposed and uncontested.  

15. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, an uncontested and unopposed application may be considered under the Commission's modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application should be, and will be, considered under the Commission's modified procedure and without a formal hearing.  

16. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS AND DISCUSSION  
17. Applicant CNG is a corporation in good standing in Colorado.  CNG is engaged in the sale of, the distribution of, and the transportation of natural gas for and to the public within its certificated service areas in Colorado.  CNG provides natural gas service to approximately 10,000 residential and commercial customers in Colorado.  Applicant is a "public utility," as that term is defined in § 40-1-103(1)(a), C.R.S., and is subject to the Commission's jurisdiction with respect to the natural gas utility services that it provides in Colorado.  

18. Intervenor Public Service is a corporation in good standing in Colorado.  Intervenor Public Service is engaged in the sale of, the distribution of, and the transportation of natural gas for and to the public within its certificated service areas in Colorado.  Public Service is a "public utility," as that term is defined in § 40-1-103(1)(a), C.R.S., and is subject to the Commission's jurisdiction with respect to the natural gas utility services that it provides in Colorado.  

19. Intervenor PSCo is a neighboring gas utility of CNG; provides natural gas sales, distribution, and transportation services in areas adjacent to the area that CNG seeks to serve; and is an upstream gas transportation service provider of CNG.  Public Service delivers a significant portion of CNG’s system supply to CNG's city gate for use in CNG's natural gas distribution operations.  CNG is a customer of Public Service in that Public Service provides natural gas transportation services to CNG pursuant to PSCo's Colorado PUC natural gas tariff.  

20. Public Service does not have a CPCN to provide natural gas utility service in the area that CNG seeks to serve.  Public Service provides natural gas utility service in the vicinity of Pueblo, Colorado and the surrounding areas.  As discussed below, PSCo provides natural gas utility service to one customer located within the geographic area that CNG seeks to serve.  

21. Applicant seeks a Commission order that grants both a CPCN for additional service territory and a CPCN for facilities to provide service in that service territory.  In addition, Applicant seeks a waiver of Commission rules.  Each request is discussed separately.  

A. Burden of Proof and Other Applicable Principles.  
22. Section 40-5-101(1), C.R.S., provides that  

[n]o public utility shall begin the construction of a new facility, plant, or system or of any extension of its facility, plant, or system without first having obtained from the commission a certificate that the present or future public convenience and necessity require or will require such construction.  

In its discretion, the Commission may impose just and reasonable conditions on the grant of a CPCN.  This statutory provision establishes the standard that one seeking a CPCN for both service territory and facilities must meet.  

23. Rule 4 CCR 723-4-4002 governs applications in general.  Rule 4 CCR 723-4-4101 specifically governs an application for a CPCN for service territory.  Rule 4 CCR 723-4-4102 specifically governs an application for a CPCN for facilities.  The Commission may  

grant waivers or variances from ... Commission rules ... for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a waiver or variance if the grant would be contrary to statute.  

Rule 4 CCR 723-1-1003(a).  Rule 4 CCR 723-1-1003(a) establishes the standard that one seeking a waiver or variance of a Commission rule must meet.  

24. Applicant CNG bears the burden of proof with respect to the relief sought in the Application.  As to each CPCN sought and as to each rule waiver sought, Applicant has met that burden of proof if it establishes its case by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  Applicant has met this burden of proof when the evidence, on the whole and however slightly, tips in its favor.  

25. In addition, there are regulatory principles pertaining to review of an application or a stipulation, or both.  

26. First, the requested CPCNs and rule waivers are matters that are within the public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. District Court, 692 P.2d 1085, 1089 (Colo. 1984).  As a result of that independent duty, the Commission is not bound by the proposals made by the Parties; and the Commission may set the conditions or may establish the limitations that the Commission deems necessary to assure that the final result is just, is reasonable, and is in the public interest provided the evidentiary record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

27. Second, the Commission has an independent duty to review a settlement.  The Commission has stated that it  

has a long standing policy of encouraging settlements.  In particular [in] Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, ... the same rule allows the Commission to approve, [to] deny, or [to] require a modification of the settlement.  Moreover, in [Rule] 4 CCR 723-1-1407(a), the ability of [the] Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of [Rule 4 CCR 723-1-]1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to [the Commission's] public interest charge to ensure just and reasonable rates to the citizens of Colorado.  

 
...  [A]ll settlements in matters before the Commission are negotiated under the premise that [the Commission] possess[es] the authority to deny, or [to] make changes to, a settlement as [it] deem[s] necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.  

 
...  [T]he Commission has broad[] authority and responsibility for all classes of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  [The Commission] ... may ... review the settlement as a whole, and [may] order any changes to fit the broader issue of the public interest for all classes of customers.  

Decision No. C07-0677 at ¶¶ 14-16.  When necessary and prudent to do so, the Commission will not hesitate to modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

28. With these standards and principles in mind, the ALJ considered the Application and the Stipulation in light of the record in this case.
  

B. Stipulation.  
29. Public Service intervened in this proceeding and requested a hearing because it  

currently serves natural gas customers and has facilities within the same [uncertificated] geographic area where CNG ... seeks a CPCN [in the Application as filed in January, 2009].  Therefore, it is necessary to determine the appropriate 

boundaries for any new CPCN issued to CNG for this area, taking into account the existing customers currently being served by Public Service.  

Petition to Intervene and Request for Hearing at ¶ 3.  

30. The Stipulation addresses PSCo's stated concern.  The Stipulation states that Public Service  

intends to file an application with the Commission for a certificated service area in order to continue to serve its existing and future customers near the territory for which CNG seeks to extend its CPCN.  The Parties have engaged in extensive negotiations for the purpose of defining the appropriate boundaries for the new CPCN sought by CNG, while taking into account the existing customers being served by Public Service.  

Stipulation at ¶ 10.  As a result of those negotiations, the Parties propose to amend the Application to request an extension of CNG's service territory as described in Exhibit 1 to the Stipulation
 in lieu of the proposed service territory as stated in the Application as amended on February 23, 2009 and on March 3, 2009.  

31. The Stipulation sets the boundaries of CNG's proposed service territory so that only one of the customers now served by Public Service is within CNG's service area.  That Public Service natural gas customer is the Pueblo West Fire Department Building located on East Gold Drive in Pueblo West, Colorado.  By the Stipulation, the Parties propose the transfer from PSCo to CNG of the customer and the facilities installed to serve the customer.  

PSCo extended service to this customer in February 2008.  At this time, the Pueblo West Fire Department Building is the only customer utilizing the facilities installed to service the fire station.  ...  Public Service has met with this customer and provided [it] with a summary of the rate impacts that will result from this transfer of service and the difference in rates between Public Service and CNG.  In order to mitigate these rate impacts, Public Service has proposed to refund to 

the customer the unused portion of the Construction Payment made by the customer at the time these facilities [used to provide service to the customer] were constructed.  Public Service has provided written notice of this proposed transfer to the customer which sets forth the information described herein, an executed copy of which is attached [to the Stipulation] as "Exhibit 3."  The terms of this letter agreement [i.e., Exhibit 3] are subject to the Commission's approval of this Stipulation and Settlement Agreement and CNG's application in this docket.  

Stipulation at ¶ 11.  

32. In addition, as discussed above, the Parties amended the Stipulation to include the Facilities Agreement.  The Facilities Agreement identifies the specific assets, which include both facilities and rights of way, to be sold to CNG and shows their location.  The Facilities Agreement also requires the sale of the identified assets at PSCo's net book value.  

33. The Stipulation states that the customer identified as the Pueblo West Fire Department Building and the PSCo assets used to provide service to that customer will be sold to CNG.  In addition, the Stipulation states that PSCo will refund to the customer the unused portion of the Construction Payment made by the customer for those facilities.  Further, the Stipulation provides that CNG will pay to Public Service "the net book value of the assets at the time of closing[.]"  Facilities Agreement at ¶ 2.1.  Finally, the Stipulation reduces the area to be served.  

34. The proposed transfer of the PSCo customer to CNG is reasonable.
  The transfer of the assets at net book value protects PSCo's customers and is reasonable.  

35. To be acceptable, an amendment to a CPCN application must be restrictive in nature, must be clear and understandable, and must be administratively enforceable.  The Stipulation meets these requirements.  

36. The record establishes that the Stipulation in toto and as amended is in the public interest.  The ALJ will accept the Stipulation, as amended.  The Application will be amended as set out in the Stipulation, as amended.  

C. CPCN for Service Territory.  
37. As described in the Application, as amended, CNG seeks authority to provide natural gas service to customers within the geographic area referred to as the Pueblo West Area.  The Pueblo West Area extends from CNG's existing system on the south side of U.S. Highway 50 north to the limits of the Pueblo West Metropolitan District.  

38. The legal description of the Pueblo West Area that CNG seeks to serve is contained in Appendix C to this Decision.  The description is incorporated here by reference as if fully set out.  

39. CNG will provide natural gas sales and distribution services to two customer classes:  residential and commercial.  CNG will provide Firm and Interruptible transportation services and an Interruptible back-up supply service.  

40. CNG will include the Pueblo West Area in its Pueblo West Division.  Customers within the Pueblo West Area will obtain service pursuant to the rates, terms, and conditions of service contained in the CNG tariff sheets in effect for the Pueblo West Division.  The tariff sheets that must be amended to incorporate the Pueblo West Area into the Pueblo West Division are listed in the Application at Exhibit 4.
  

41. To serve the Pueblo West Area, CNG will purchase the required natural gas as specified in CNG's applicable Annual Gas Purchase Plan filing.  The purchase will be based on a competitive bidding process.  The gas costs and upstream pipeline delivery costs will be reflected on the Pueblo West Area 191 Account Report.  

42. To serve the Pueblo West Area, CNG will receive natural gas from Public Service's two proposed new receipt points, the location of which was negotiated by the Parties and is described in Exhibit 2 to the Stipulation (Appendix A to this Decision).  The Parties have an agreement pursuant to which PSCo will provide firm gas transportation service to those receipt points for ten years.  Motion for Approval at Attachment A (Fourth Amendment to Firm Gas Transportation Service Agreement, describing new receipt points and facilities and providing for firm gas transportation service to those points).  

43. CNG has the operational and management experience, possesses the financial capability, and is qualified in all respects to provide natural gas utility service to the Pueblo West Area.  In addition, CNG's Feasibility Study/Cost of Service Study demonstrates that the construction and operation of its natural gas distribution system as proposed in the Application is economically viable.  Application at Exhibit 3.  Further, CNG possesses sufficient equipment to provide the proposed natural gas utility service and is financially viable to conduct operations under the requested CPCN.  Finally, the record demonstrates that a need exists for the proposed natural gas utility service.  

44. CNG is not affiliated with any other utility or company holding authority that duplicates in any respect the authority sought through this Application.  

45. Public Service is the only other natural gas utility that provides service in an area that is close to the Pueblo West Area.  Public Service, however, is not certificated to provide natural gas utility service in this area and, other than the customer discussed above,
 is not providing natural gas utility service to any person or entity located within the Pueblo West Area.  Insofar as the record shows, Public Service has no plans to extend natural gas utility service to any person or entity within the Pueblo West Area.  

46. Except as noted, the proposed service territory (i.e., Pueblo West Area) is not currently served by any other natural gas provider.  CNG seeks to provide natural gas public utility services to new potential customers in the Pueblo West Area.  In addition, CNG likely can provide natural gas to the Pueblo West Area at a rate that is competitive with the cost of other fuels (e.g., propane, fuel oil, wood pellets) now used by people and entities in this area.  Finally, CNG can provide customers in the Pueblo West Area with natural gas service, which may contribute to the economic well-being of those within that area.  

47. With respect to the CPCN for service area, the Application as amended meets the applicable requirements.  With respect to the CPCN for service area, granting the Application as amended is in the public interest.  With respect to the CPCN for service area, the ALJ finds that the record supports granting the Application as amended.  

48. Based on the record, the ALJ finds that the present and future public convenience and necessity now require, and will require, the granting to CNG of a CPCN to provide natural gas utility service in the Pueblo West Area.  The requested CPCN to provide natural gas utility service in the Pueblo West Area should be granted.  

49. Having determined that the CPCN to serve the Pueblo West Area should be granted, the ALJ finds that conditions on that CPCN are necessary, just, and reasonable.  The CPCN to serve the Pueblo West Area should be subject to the conditions discussed below.  

50. The ALJ finds that granting the requested CPCN for the Pueblo West Area, as conditioned, is in the public interest.  

D. CPCN for Facilities.  
51. CNG seeks a CPCN to construct, to own, to operate, and to maintain a natural gas transportation and distribution system to serve the Pueblo West Area (CPCN for facilities).  

52. CNG proposes to construct a system that consists of eight-inch PE main, six-inch PE main, four-inch PE main, two-inch PE main, and service laterals.
  CNG estimates that the cost of construction of the entire system needed to provide service to the Pueblo West Area, including the distribution mains and service laterals, is $9,626,000.
  CNG based this estimate on the actual construction costs for the various sizes and types of mains and service laterals incurred by CNG in construction of its other distribution systems over the past several years.  

53. The system will be installed beginning on the western edge of the Pueblo West Area and proceeding north, east, and south.  CNG is prepared to begin construction of the initial phase of the system prior to the 2009/2010 heating season.  CNG anticipates that, to avoid adverse ground and weather conditions, construction will be required to be substantially completed by November 30, 2009.  CNG will install service lines with the mains whenever possible, although CNG anticipates that some service lines will be installed after the main line construction.  

54. The transportation and distribution system constructed to provide natural gas utility services to the Pueblo West Area will become part of CNG's Pueblo West Division.  CNG will run all operations from its facilities in Pueblo West, Colorado.  CNG will maintain a small shop and pipe yard in the Pueblo West Area.  

55. Except as discussed above, the Pueblo West Area is not currently served by any natural gas provider.  CNG seeks to construct the natural gas transportation and distribution facilities necessary to meet the needs of new potential customers in the Pueblo West Area for natural gas sales, distribution, and transportation services.  

56. CNG has the operational and management experience, possesses the financial capability, and is qualified in all respects to extend into the Pueblo West Area CNG's natural gas utility operations as set forth in the Application.  In addition, CNG's Feasibility Study/Cost of Service Study demonstrates that the construction and operation of its natural gas transportation and distribution system as proposed in the Application is economically viable.  Application at Exhibit 3.  Further, CNG possesses sufficient equipment to provide the proposed service and is financially viable to conduct operations under the CPCN requested.  The record demonstrates that a need exists for the proposed natural gas utility services and, consequently, for the facilities necessary to provide those services.  

57. With respect to the CPCN for facilities, the Application as amended meets the applicable requirements.  With respect to the CPCN for facilities, granting the Application as amended is in the public interest.  With respect to the CPCN for facilities, the ALJ finds that the record supports granting the Application as amended.  

58. Based on the record, the ALJ finds that the present and future public convenience and necessity now require, and will require, the granting to CNG of a CPCN for facilities.  The requested CPCN for facilities should be granted.  

59. Having determined that the CPCN for facilities should be granted, the ALJ finds that conditions on that CPCN are necessary, just, and reasonable.  The CPCN for facilities should be subject to the conditions discussed below.  

60. The ALJ finds that granting the requested CPCN for facilities, as conditioned, is in the public interest.  

E. Conditions on Grant of CPCNs.  
61. The Parties will be ordered to comply with the terms of the Stipulation, as amended.  

62. The Parties will be ordered to execute and to close the Facilities Agreement on or before July 17, 2009
 and to file in this Docket, within ten business days of the date of closing, a statement of compliance.  If the Facilities Agreement is not the document that the Parties execute and close, then the Parties will be ordered to file in this Docket, within ten business days of the date of closing, a copy of the document that the Parties executed and closed.  

63. CNG will be ordered to file the tariff sheets that are necessary to implement this Decision.  The tariff sheets will be filed on not less than two business days' notice.  

64. CNG will be ordered to file a map that shows the specific geographic area referred to as the Pueblo West Area that this Decision permits CNG to serve and that complies with Rule 4 CCR 723-4-4101(b)(IV).  

65. CNG will be ordered to purchase the natural gas necessary to serve the Pueblo West Area as discussed and described in ¶ 12 of the Application as filed and in this Decision.  

66. CNG will be ordered to reflect the gas costs and upstream delivery costs as discussed and described in ¶ 12 of the Application as filed and in this Decision.  

67. Any area within the Pueblo West Area not served by CNG within a reasonable time frame will be subject to review, to revision, or to termination by the Commission in light of circumstances regarding the availability of service, the reliability of supply, or the ability of another utility to commence service.  

F. Waiver or Variance of Commission Rules.  
68. Rule 4 CCR 723-4-4101 governs the content of an application for a CPCN for service territory.  As pertinent here, that Rule requires such an application to include  

a copy of a feasibility study for the proposed area to be served, which shall at least include estimated investment, income, and expense[s].  An applying utility may request that its most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows be submitted in lieu of a feasibility study.  

Rule 4 CCR 723-4-4101(b)(VII).  Applicant asks that the Commission accept Feasibility Study/Cost of Service Study (Application at Exhibit 3) in lieu of the required feasibility study and that the Commission grant an appropriate waiver or variance.  

69. No party opposes this request.  The information provided in Exhibit 3 to the Application is sufficient to permit an assessment of the Application.  The Commission has granted such variances in the past.  For these reasons, the ALJ finds that CNG has met its burden with respect to the requested variance.  The ALJ will grant the request for a variance from Rule 4 CCR 723-4-4101(b)(VII).  

70. Rule 4 CCR 723-4-4102 governs the content of an application for a CPCN for facilities.  As pertinent here, that Rule requires such an application to include, "[a]s applicable, information on alternatives studied, costs for those alternatives, and criteria used to rank or [to] eliminate alternatives."  Rule 4 CCR 723-4-4102(b)(VII).  The Application for a CPCN for facilities does not contain this information.  Applicant asks that the Commission waive rules as necessary to approve the Application.  

71. No party opposes this request.  The information provided in the Application is sufficient to permit an assessment of the Application without the information required by the referenced Rule.
  For these reasons, the ALJ finds that CNG has met its burden with respect to the requested waiver.  The ALJ will grant the request for a waiver of Rule 4 CCR 723-4-4102(b)(VII).  

III. CONCLUSIONS  
72. The Commission has subject matter jurisdiction in this matter and personal jurisdiction over the Parties.  

73. The Motion to Amend should be granted.  The Stipulation should be amended by the Facilities Agreement.  

74. The Motion for Approval should be granted.  The Stipulation, as amended, should be approved.  

75. The Application should be amended as provided in the Stipulation, as amended.  As amended, the Application should be granted.  

76. CNG's existing CPCN for service territory should be amended to add the geographical area described in Appendix C to this Decision.  Grant of the CPCN for additional service territory should be subject to the conditions discussed above.  As conditioned, the CPCN for service territory should be granted.  

77. CNG should be granted a CPCN for facilities as described in the Application and as described in the Stipulation, as amended.  Grant of the CPCN for facilities should be subject to the conditions discussed above.  As conditioned, the CPCN for facilities territory should be granted.  

78. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. The prehearing conference scheduled in this proceeding for April 29, 2009 is vacated.  

2. The Stipulation and Settlement Agreement filed on April 28 2009, is attached to this Decision as Appendix A and is incorporated into this Decision as if fully set out.  

3. The Joint Motion to Amend Stipulation filed on June 3, 2009 is granted.  

4. The Stipulation and Settlement Agreement filed on April 28, 2009 is amended by the Facilities Transfer and Sales Agreement filed on June 3, 2009.  

5. The Facilities Transfer and Sale Agreement filed on June 3, 2009 is attached to this Decision as Appendix B and is incorporated into this Decision as if fully set out.  

6. The Joint Motion for Commission Approval of Stipulation and Settlement Agreement, as the Stipulation and Settlement Agreement has been amended, is granted, consistent with the discussion above.  

7. The Stipulation and Settlement Agreement, as amended, is accepted, consistent with the discussion above.  

8. The Verified Application filed by Colorado Natural Gas, Inc., is amended as set out in the Appendices to this Decision and by the discussion above.  

9. As amended by the Appendices to this Decision and subject to the discussion above, the Verified Application filed by Colorado Natural Gas, Inc., is granted.  

10. This Decision is a Certificate of Public Convenience and Necessity that grants to Colorado Natural Gas, Inc., the right to provide natural gas utility service in the Pueblo West Area described in Appendix C to this Decision.  This Certificate of Public Convenience and Necessity is subject to the conditions set out below.  

11. This Decision is a Certificate of Public Convenience and Necessity that grants to Colorado Natural Gas, Inc., the right to extend and to operate its natural gas transportation and distribution system into and in the Pueblo West Area described in Appendix C to this Decision.  This Certificate of Public Convenience and Necessity is subject to the conditions set out below.  

12. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, Colorado Natural Gas, Inc., and Public Service Company of Colorado shall comply with the terms of Appendix A (Stipulation and Settlement Agreement) and Appendix B (Facilities Agreement) to this Decision.  

13. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, on or before July 17, 2009, Colorado Natural Gas, Inc., and Public Service Company of Colorado shall execute the Facilities Transfer and Sale Agreement (attached to this Decision as Appendix B) and shall close on the Facilities Transfer and Sale Agreement (attached to this Decision as Appendix B).  Colorado Natural Gas, Inc., and Public Service Company of Colorado shall file in this Docket, within ten business days of the date of closing, a statement of compliance.  If the Facilities Agreement is not the document that Colorado Natural Gas, Inc., and Public Service Company of Colorado execute and close, then Colorado Natural Gas, Inc., and Public Service Company of Colorado shall file in this Docket, within ten business days of the date of closing, a copy of the document that Colorado Natural Gas, Inc., and Public Service Company of Colorado executed and closed.  

14. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, and as necessary to comply with the approved Verified Application, as amended, Colorado Natural Gas, Inc., is authorized to file, and shall file, tariff sheets that comply with this Decision, which tariff sheets are to be effective on not less than two business days' notice.  

15. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, Colorado Natural Gas, Inc., shall file in this Docket a map that complies with Rule 4 Code of Colorado Regulations 723-4-4101(b)(IV) and that shows the specific geographic area that this Decision authorizes Colorado Natural Gas, Inc., to serve.  Colorado Natural Gas, Inc., shall make this filing on or before July 17, 2009, but in no event later than the date on which the filing required by Ordering Paragraph No. 13 is made.  

16. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, Colorado Natural Gas, Inc., shall purchase the natural gas necessary to serve the Pueblo West Area (described in Appendix C to this Decision) in accordance with the discussion and description contained in ¶ 12 of the Verified Application as filed and in this Decision.  

17. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, Colorado Natural Gas, Inc., shall reflect the gas costs and upstream delivery costs to serve the Pueblo West Area (described in Appendix C to this Decision) in accordance with the discussion and description contained ¶ 12 of the Application as filed and in this Decision.  

18. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, if Colorado Natural Gas, Inc. does not provide, within a reasonable period of time, natural gas service to an area within the service territory granted by the Certificate of Public Convenience and Necessity in Ordering Paragraph No. 10, then the Commission may review and, based on its review, may revise or may terminate as to that unserved area the Certificates of Public Convenience and Necessity granted in Ordering Paragraph No. 10 and Ordering Paragraph No. 11.  

19. As a condition on the grant of authority in Ordering Paragraphs No. 10 and No. 11, Colorado Natural Gas, Inc., shall comply with the terms of, and the requirements contained in, this Decision.  

20. The request for waiver or variance of Commission rules is granted with respect to Rules 4 Code of Colorado Regulations 723-4-4101(b)(VII) and 723-4-4102(b)(VII) as pertinent to the Verified Application, as amended.  

21. With respect to the Verified Application, as amended, a variance of Rule 4 Code of Colorado Regulations 723-4-4101(b)(VII) is granted.  

22. With respect to the Verified Application, as amended, a waiver of Rule 4 Code of Colorado Regulations 723-4-4102(b)(VII) is granted.  

23. The Commission retains jurisdiction of this proceeding as necessary to take such action and to enter such orders as may be necessary to effectuate this Decision.  

24. The authority granted by this Decision shall be exercised from and after the date on which this Recommended Decision becomes the Decision of the Commission, if that be the case.  

25. Subject to receipt of the required compliance filings, Docket No. 09A-016G is closed.  
26. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

27. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

28. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  A portion of the exhibits to the Verified Application was filed under seal.  


�  The CPCN was granted by Decision No. R08-0080.  


�  CNG filed the first amendment on February 23, 2009 and the second amendment on March 3, 2009.  In addition, the Stipulation and Settlement Agreement (discussed infra) amended the Application.  Unless the context indicates otherwise, reference in this Decision to the Application is to the Application as amended.  


�  On April 28, 2009, the Parties received notification that the prehearing conference was vacated.  


�  The Stipulation is Appendix A to this Decision and is incorporated in this Decision as if set forth in full.  


�  The Facilities Agreement is Appendix B to this Decision and is incorporated in this Decision as if set forth in full.  


�  Unless the context indicates otherwise, reference in the remainder of this Decision to the Stipulation is to the Stipulation as amended.  


�  In the Stipulation at ¶ 3, the Parties state that, as a result of the Agreement, "the intervention of PSCo can be withdrawn leaving this Application uncontested."  The ALJ will not withdraw or dismiss the intervention of Public Service because the Stipulation requires PSCo to take certain actions.  Thus, it is appropriate to retain PSCo as a party in this proceeding in order to order it to comply with the Stipulation.  


�  The record consists of the Verified Application and its attachments, the Motion for Approval and its attachments, the Stipulation and its attachments, the Motion to Amend and its attachments, and the Facilities Agreement and its attachments.  


�  This Stipulation exhibit contains the legal description of the geographic area that CNG seeks to serve.  The exhibit is attached to this Decision as Appendix C.  


�  The ALJ finds persuasive the argument presented by the Parties in the Motion at ¶ 9:  





Transfer of the fire station customer to CNG as proposed by the Parties ... is ... in the public interest from a public safety and customer service standpoint.  If the customer is not transferred from PSCo to CNG, confusion could result regarding the appropriate responding utility in the event of a service failure since the service territory within which CNG will now provide service totally encompasses the fire station.  It is in the public interest for the fire station to be served by CNG pursuant to CNG's acquisition of the facilities constructed y PSCo in order to serve that customer.  


�  Due to the change in the description of the Pueblo West Area that results from the Stipulation, one or more of the proposed tariff sheets must be modified to be consistent with the Application as amended and Appendix C to this Decision.  


�  Following the transfer of this customer from PSCo to CNG, Public Service will not provide natural gas utility service to anyone within the Pueblo West Area.  


�  The service laterals will be ¾-inch and two-inch.  


�  This appears not to include the cost of acquire, pursuant to the Facilities Agreement discussed above, PSCo's assets to serve the customer identified as the Pueblo West Fire Department Building.  It is unlikely, given the description of the assets to be transferred, that the cost to acquire the PSCo assets will increase significantly the estimated cost of the system.  


�  The Motion to Amend states that the Parties anticipate executing and closing the Facilities Agreement on or before June 30, 2009.  This Decision will give the Parties additional time within which to complete that transaction.  


�  For purposes of this determination, the ALJ assumes that the Rule is applicable.  
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