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I. statement  
1. On March 7, 2007, San Isabel Telecom, Inc. (San Isabel), filed a Petition.  The Petition asked that the Commission modify the disaggregation and targeting of support that CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), selected for Study Area Code No. 462185 pursuant to 47 Code of Federal Regulations § 54.315.  The filing commenced this proceeding.  

2. The Commission issued a Notice of Petition Filed that, inter alia, established an intervention period.  The following intervened:  Alltel Communications, Inc. (Alltel); Colorado Office of Consumer Counsel (OCC); N.E. Colorado Cellular, Inc., doing business as Viaero (Viaero); and Staff of the Commission (Staff).  

3. The Commission assigned this matter to an Administrative Law Judge (ALJ).  

4. Following an evidentiary hearing, the ALJ issued a recommended decision that, as pertinent here, required CenturyTel to make an election with respect to its permanent disaggregation plan.  By Decision No. C08-0873, as relevant here, the Commission affirmed the requirement that CenturyTel make an election.  

5. On October 15, 2008, CenturyTel filed its Notice of Election.  In that filing, CenturyTel elected to file a Path 2 disaggregation plan.  On December 10, 2008, CenturyTel filed its Path 2 Disaggregation Plan (proposed plan).  Additional filings followed.  

6. By Decision No. C09-0122, the Commission remanded this docket back to the ALJ for evaluation of the proposed plan to determine whether it meets the requirements established by the Federal Communications Commission and the Commission.  

7. Pursuant to Decision No. R09-0132-I, a prehearing conference was held in this matter on February 23, 2009.  Following that prehearing conference, the ALJ issued Decision No. R09-0190-I.  

A.
Dismissal of Intervention of Alltel Communications, Inc.  

8. Alltel did not attend, did not participate in, and did not contact either the Commission or the ALJ in advance of the prehearing conference.  In addition, Alltel did not contact any party in advance of the prehearing conference.  Alltel's failure to appear is unexplained.  

9. The ALJ was informed that Andrew Newell, Esquire, Alltel's counsel in this matter, had taken employment that precluded his continuing as Alltel's counsel.
  In addition, whether Alltel wished to continue as a party in this matter was unclear.  As a result, and to clarify the situation, the ALJ ordered Alltel to file, on or before March 6, 2009, a statement that  

set[] out its intention with respect to this proceeding (that is, whether it intend[ed] to continue as an intervenor) and, if it wishe[d] to continue to participate in this matter, identif[ied] its counsel.  

Decision No. R09-0190-I at ¶ I.12 (footnote omitted); see also id. at Ordering Paragraph No. 1 (to same effect).  

10. Alltel did not file a request for an enlargement of time within which to respond to Decision No. R09-0190-I.  

11. As of the date of this Order, Alltel has not filed a response to Decision No. R09-0190-I.  

12. As of the date of this Order, new counsel for Alltel has not entered an appearance in this proceeding.  

13. By Decision No. R09-0190-I, the ALJ established a procedural schedule in this remanded proceeding.  Pursuant to that procedural schedule, answer testimony (i.e., testimony in response to CenturyTel's proposed plan) was to be filed on or before April 17, 2009.  Alltel did not file answer testimony.  Pursuant to that procedural schedule, cross-answer testimony (i.e., testimony in response to answer testimony filed by other parties) was to be filed on or before May 15, 2009.  Alltel did not file cross-answer testimony.  

14. Alltel has made no filing in, and has not participated in, this proceeding since the conclusion of the evidentiary hearing in 2007.  

15. Review of the Commission's file in this matter reveals that the Orders to which Alltel did not respond were mailed to the address for Alltel on file with the Commission.  

16. Alltel's failure to participate in this remanded proceeding (e.g., its failure to attend the prehearing conference, its failure to file testimony) and its failure to respond to Decision No. R09-0190-I are evidence of abandonment of its intervention.  As a result of that evident abandonment, the ALJ will order the dismissal of Alltel's intervention.  

17. Because it ends Alltel's participation in this matter, this Order is the equivalent of a recommended decision as to Alltel.  Consequently, Alltel may take exception to this Order, if it wishes to do so.  Alltel must file its exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  The exceptions must be filed by an attorney.
  If Alltel does not file exceptions and if the Commission does not stay this Order sua sponte, then this Order dismissing Alltel's intervention will become the decision of the Commission and will be subject to the provisions of § 40-6-114, C.R.S.  

18. As a result of the dismissal of Alltel as an intervenor, the Parties in this proceeding are CenturyTel, OCC, San Isabel, Staff, and Viaero.  

B.
Procedural Schedule and Hearing.  

19. By Decision No. R09-0190-I, the ALJ established a procedural schedule and hearing dates in this remanded proceeding.  

20. On June 5, 2009, CenturyTel, OCC, San Isabel, and Staff (with the knowledge and permission of Viaero) contacted the ALJ by telephone.  CenturyTel, San Isabel, and Staff stated that they have reached an agreement in principle that, if accepted, will settle this matter as among those three parties;
 that the draft stipulation and supporting documents are being circulated; and that they plan to file the stipulation on or before June 11, 2009.  CenturyTel and San Isabel orally moved to vacate the remainder of the procedural schedule and the hearing dates of June 17 and 18, 2009.  OCC and Staff concurred.  

21. The ALJ will grant, in part, the oral motion.
  First, the remainder of the procedural schedule established in Decision No. R09-0190-I will be vacated with the exception of the date for filing stipulations (i.e., June 11, 2009), which will be retained.  Second, the June 18, 2009 hearing date will be vacated.  The June 17, 2009 hearing date will be retained for a hearing on the stipulation, should such a hearing be necessary.  

22. Except as modified by this Order, the requirements contained in Decision No. R09-0109-I will remain in effect.
  

23. CenturyTel moved orally for permission to have Mr. Ted M. Hankins, its witness in support of the stipulation, testify by telephone in the event that there is a hearing on the stipulation.  Mr. Hankins is an out-of-state witness.  No party objected to CenturyTel's request.  The ALJ will grant the oral motion
 and will permit Mr. Hankins to testify by telephone, should there be a hearing on the stipulation.  

II. ORDER  
A. It Is Ordered That:  
1. Alltel Communications, Inc. (Alltel), is dismissed as an intervenor and party in this proceeding.  

2. Because it ends Alltel's participation in this matter, this Order is the equivalent of a recommended decision in this proceeding as to Alltel.  If it wishes to do so, Alltel may take exception to this Order.  Alltel must file its exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  If Alltel does not file exceptions and if the Commission does not stay this Order sua sponte, then this Order shall become the decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.  

3. The oral motion to vacate the remainder of the procedural schedule and the hearing dates of June 17 and 18, 2009 is granted, in part.  

4. The procedural schedule established in Decision No. R09-0190-I is vacated with the exception of the date for filing stipulations (i.e., June 11, 2009) and the June 17, 2009 hearing date, which are retained.  

5. The evidentiary hearing in this matter scheduled for June 18, 2009 is vacated.  

6. Except as modified by this Order, the requirements contained in Decision No. R09-0109-I remain in effect.  

7. The oral motion of CenturyTel of Eagle, Inc., doing business as CenturyTel (CenturyTel), for permission to have a witness testify by telephone is granted.  

8. CenturyTel witness Ted M. Hankins may appear and may present his testimony in this remanded proceeding by telephone.  

9. This Order is effective immediately.  
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�  Review of the Commission's file in this matter reveals that Mr. Newell did not file a notice of withdrawal as required by Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(d).  


�  Rule 4 CCR 723-1-1201(a) requires an entity such as Alltel to be represented by counsel in an adjudicative proceeding before the Commission.  


�  It appears that the other two parties (i.e., OCC and Viaero), at a minimum, may not oppose the settlement.  


�  The ALJ ruled orally.  This Order memorializes that ruling.  


�  The Parties are reminded to provide directly to the ALJ a copy of the stipulation when it is filed.  In addition, the Parties are reminded to provide a hard copy (that is, a paper copy) of material filed under seal directly to the ALJ on the date the material is filed with the Commission.  


�  The ALJ ruled orally.  This Order memorializes that ruling.  
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