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I. STATEMENT, findings, and conclusion  

1. On July 3, 2007, the Broadway Station Metropolitan District No. 1 (District or Applicant) filed an Application for Authority to Construct a New Pedestrian Grade Separation over the Consolidated Main Line of the BNSF Railway Company and the Union Pacific Railroad and over the Rail Tracks of the Regional Transportation District in Denver, Colorado (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application.  BNSF Railway Company (BNSF), the Regional Transportation District (RTD), and the Union Pacific Railroad Company (UPRR) each timely filed an intervention of right.  

3. BNSF, RTD, and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. By Decision No. C07-0714, the Commission deemed the Application complete and assigned this matter to an Administrative Law Judge (ALJ).  Applicant has waived the time frame in § 40-6-109.5, C.R.S.  Decision No. R07-0896-I.  

5. Pursuant to a number of Orders issued by the ALJ, Applicant filed six status reports in this proceeding.
  

6. On April 30, 2009, Applicant filed, in one document, its Final Status Report and Request to Dismiss Without Prejudice (Motion).
  In that filing, Applicant states that current market conditions and evolving cost projections have made it difficult to secure the capital necessary for construction of the proposed pedestrian grade separation.  As a result, the projected start date for the proposed grade separation has been delayed significantly.  In addition, the Parties have not reached settlement of the issues.  Consequently, Applicant asks that the Commission dismiss the Application without prejudice "to the right of the District to re-apply for administrative approval at a future date and the rights of the intervening parties to intervene in any future Application."  Motion at 2.  

7. Applicant represents that neither BNSF nor RTD objects to dismissal of the Application without prejudice.  In addition, UPRR has not filed a response to the Motion.  As a result, the Motion is unopposed.  

8. The ALJ finds that the Motion states good cause.  Granting the unopposed Motion will not prejudice any party.  The ALJ will grant the Motion and will dismiss the Application without prejudice.  

9. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER 

A. The Commission Orders That: 

1. The Request to Dismiss Without Prejudice is granted.  

2. The Application for Authority to Construct a New Pedestrian Grade Separation over the Consolidated Main Line of the BNSF Railway Company and the Union Pacific Railroad and over the Rail Tracks of the Regional Transportation District in Denver, Colorado, filed by the Broadway Station Metropolitan District No. 1 on July 3, 2007, is dismissed without prejudice.  

3. Docket No. 07A-266R is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Applicant filed a status report approximately every six months from January, 2008 to April 30, 2009.  


�  Applicant requested that the Commission not act on the Motion for 30 days from the date of filing.  The requested 30-day period expired on or about June 1, 2009.  (Review of the Commission file in this matter reveals that, as of the date of this Decision, neither Applicant nor UPRR has made a filing in this proceeding since the Motion was filed.)  As requested by Applicant, consideration of the Motion was delayed.  
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