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I. statement

1. On April 21, 2009, Carlo Campagna and Giselle Diaz-Campagna (Complainants) filed a Formal Complaint against Public Service Company of Colorado (Public Service or Respondent) alleging that Respondent overbilled Complainants for gas service at Complainants’ home.  

2. On May 1, 2009, Commission Director, Mr. Doug Dean served an Order to Satisfy or Answer on Respondent, which provided that Respondent had 20 days from service of the Order to satisfy the matters contained in the Complaint or to answer the Complaint.

3. On May 21, 2009, Respondent filed its Answer to the Complaint.  

4. This matter was set for hearing by the Commission for June 16, 2009 at 9:00 a.m.

5. On May 28, 2009, Respondent filed an Uncontested Motion to Continue Hearing (Motion).  Pursuant to Decision No. R09-0576-I the undersigned Administrative Law Judge (ALJ) rescheduled the hearing to July 2, 2009 at 9:00 a.m.  

6. On May 28, 2009, Complainant filed a Motion to Subpoena and a separate Motion to Compel.  

A. Motion to Subpoena

7. The Motion to Subpoena requested that a Public Service employee, no. 002748, first name of Bill, be subpoenaed to testify on behalf of Complainant in this matter.  The Motion to Subpoena indicates that the Public Service employee is a technician who witnessed a gas meter, its condition, and the discrepancies in reading transmissions, prior to the meter’s destruction.  Complainant further represents that the testimony of this witness is necessary to properly resolve this matter.

8. The process for issuance of a subpoena is set out in Commission Rules, as well as Colorado Statutes, and the Colorado Rules of Civil Procedure (C.R.C.P.).  Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1406.  Commission Rule 1406(a)(II) provides that subpoena practice before the Commission “shall be governed by rule 45(a) – (d) of the Colorado Rules of Civil Procedure.”  Commission Rule 1406(b) requires in relevant part that “upon proper request and the filing of an affidavit showing good cause, the Commission or the Director shall issue a subpoena … requiring the attendance of a witness at a … hearing, consistent with § 40-6-103(1), C.R.S.”  (Emphasis supplied).  In turn, § 40-6-103(1), C.R.S., provides that “[n]o subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records, or documents to the proceedings of the commission.” (Emphasis supplied).  

9. An affidavit is defined as a “voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to administer oaths.”
  In Colorado, a Notary Public meets the definition of “an officer authorized to administer oaths.”  The requirement for the filing of an affidavit to issue a subpoena is a statutory requirement and therefore may not be waived by the Commission.

10. Additionally, the Commission provides downloadable forms on its website, including a form for the issuance of a subpoena.
  The party requesting issuance of a subpoena must complete the form and make it available along with an affidavit stating with specificity, the testimony sought and the relevance of the testimony to the proceedings at hand.  In addition, the party requesting a subpoena to testify must at the same time file a Motion to Issue Subpoena, indicating the purpose of the subpoena.
  Upon review of the documents, if the ALJ determines it is appropriate to issue the subpoena, the ALJ will sign it and return it to the requesting party, who then serves the subpoena upon the proposed witness.  

11. Service of a subpoena upon a person shall be made by delivering a copy of the subpoena to the proposed witness.  See, C.R.C.P. Rule 45(c).  The subpoena shall be served no later than 48 hours before the time for appearance set out in the subpoena.  Id.  The party causing issuance of the subpoena shall also serve a copy of the subpoena upon all parties of record to the proceeding.  Service on the other parties is to be made promptly after the service of the subpoena upon the person named therein.  Id.  

12. Proof of service of the subpoena if served personally, shall be by affidavit with a statement as to the date, place, and manner of service; if by mail, by the certificate of the clerk showing the date of the mailing, and the date the clerk received the return receipt.  

13. Complainant’s Motion to Subpoena fails to minimally comply with the requirements for issuance of a subpoena.  Therefore, Complainant may, utilizing the processes indicated above in Paragraphs 8 through 12, re-file its Motion to Subpoena.  

B. Motion to Compel

14. Complainant additionally filed a Motion to Compel, requesting the ALJ to compel Respondent to respond to discovery propounded by Complainant.  The Motion to Compel indicates that Complainant previously served Respondent with the same discovery requests on April 27, 2009.  

15. A review of the propounded discovery demonstrates that it is reasonable in scope and not imposed for any improper purpose.

16. However, Complainant filed the Motion to Compel the same day Public Service was served with the discovery requests.  Additionally, the discover request (attached to the Motion to Compel) requests a response within five days of receipt of the discovery request.  Commission Rule 1405(b) provides for a ten-day period to respond to discovery requests.  

17. If Public Service has not already responded to Complainant’s discovery request, it is ordered to do so no later than ten days from the effective date of this Decision.  Response time to the Motion is waived.

II. ORDER

A. It Is Ordered That:

1. The Motion to Subpoena filed by Carlo Campagna, Complainant, on May 28, 2009 is referred to Complainant for re-filing as indicated in Paragraph Nos. 8 through 13 above.

2. The Motion to Compel Discovery filed by Carlo Campagna, Complainant, on May 28, 2009 is granted consistent with the discussion above.

3. Response time to the Motions is waived.

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Garner, Bryan A, Editor in Chief, Black’s Law Dictionary, Seventh Edition, 1999.


� See, � HYPERLINK "http://www.dora.state.co.us/puc/forms/SubpoenaToTestify.pdf" ��http://www.dora.state.co.us/puc/forms/SubpoenaToTestify.pdf� 


� Therefore, three separate documents must be filed:  1.) Motion to Issue Subpoena;  2.) Notarized Affidavit stating good cause for issuance of the subpoena; and 3.) a completed  Subpoena to Testify form.
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