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I. STATEMENT
1. On August 18, 2008, the Central Platte Valley Metropolitan District (District) filed an application with the Colorado Public Utilities Commission (Commission) for authority to construct a pedestrian bridge, structure DOT No. 927494K, over the BNSF Railway Company, formerly known as the Burlington Northern and Santa Fe Railway Company (BNSF); the Union Pacific Railroad Company (UPRR); and light rail tracks of the Regional Transportation District (RTD) tracks at BNSF’s L/S 5, MP 0.5 BNSF Colorado Division, Pikes Peak Subdivision.  According to the application, the proposed pedestrian bridge will be an extension of the existing 18th Street over the Consolidated Main Line and RTD right-of-way within the Central Platte Valley neighborhood in the City and County of Denver (City).  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on August 22, 2008.

3. On September 15, 2008, BNSF filed an Entry of Appearance and Notice of Intervention.

4. On September 16, 2008, UPRR filed an Entry of Appearance and Notice of Intervention.  

5. On October 1, 2008, pursuant to Decision No. C08-1050, the Commission deemed the application complete and referred to matter to the undersigned Administrative Law Judge (ALJ) for disposition.  

6. On October 2, 2008, RTD filed a Motion to Allow Late Intervention and an Entry of Appearance.  

7. The intervenors in this matter are BNSF, UPRR, and RTD.

8. Pursuant to Interim Order No. R08-1109-I, a pre-hearing conference in this matter was set for November 5, 2008.  Appearances were entered by the District, BNSF, UPRR, and RTD.  At that pre-hearing conference, the District indicated that it had submitted 100 percent plans to UPRR, BNSF, and RTD.  BNSF and RTD indicated they received the 100 percent plans, but UPRR was uncertain as to whether its engineers had reviewed the 100 percent plans.  

9. Based on the representations made by the parties at the pre-hearing conference regarding the progress of the project, a hearing date on the application was not set.  However, it was ordered that the parties file a joint status report on or before February 2, 2009, indicating the progress that had been made to that date on an agreement regarding project design plans and a construction and maintenance agreement, as well as all other agreements required to finalize the project.  The parties were to include an assessment as to the time required to finalize all plans and agreements as part of the joint status report filing.

10. On February 2, 2009, the parties filed their joint status report.  According to the report, the District was working with BNSF, RTD, and UPRR in negotiating the necessary agreements and easements for the bridge.  Additionally, the District and RTD agreed in both concept and form to the documents necessary for RTD to grant to the District an aerial easement for the bridge.  The parties further represented that the District and BNSF had nearly finalized the documents that would result in an easement from BNSF to the District for the bridge.  Upon finalization of those documents, RTD and BNSF indicated they would withdraw their objections to the District’s application.

11. As of February 2, 2009, the District indicated that UPRR was reviewing changes by the District to a draft document provided by UPRR entitled “New Pedestrian Crossing Agreement.”  No further information was provided regarding the status of that review by UPRR.

12. On March 25, 2009, RTD filed its Withdrawal of Opposition to Application.  According to that pleading, RTD executed, and the District accepted, a Bargain and Sale Deed of Permanent Aerial Easement which permits the District to construct, operate, maintain, and use its proposed pedestrian bridge crossing across and through the RTD rail right-of-way under certain terms and conditions. RTD and the District also executed a Letter Agreement dated March 24, 2009 regarding construction of the pedestrian overpass in the event RTD and the District construction schedules were to overlap.

13. The Commission received no further updates or agreements regarding the issues between the District, UPRR, and BNSF.  Therefore, on April 29, 2009, pursuant to Decision No. R09-0448-I, the undersigned ALJ ordered a second joint status report to be filed within 30 days of the effective date of that order. The status report was required to provide information regarding the progress that had been made to date on an agreement regarding project design plans and a construction and maintenance agreement, as well as the progress made regarding an easement from BNSF to the District for the bridge, and regarding the progress made on finalizing the New Pedestrian Crossing Agreement between the District and UPRR.

14. On May 12, 2009, the District filed a Motion for Issuance of Permit.  The District represents that it reached an agreement with RTD on the documents and agreements required by RTD and as a result, RTD had withdrawn its opposition to the Application.  Likewise, the District represents that it has signed an agreement with UPRR and has agreed upon a price for the easement.  UPRR indicated it will withdraw its objection at any time.  Regarding BNSF, the District states that it has come to an agreement with BNSF regarding the terms and price for the required easement; however, the engineer for BNSF had not, as of the date of the filing, provided the necessary contact information and several other administrative items necessary before the agreements can be executed.  The District indicates that it has reached a critical point in its construction of the 18th Street Pedestrian Bridge and must begin construction within the right-of-way for which the permit is required no later than June 8, 2009.  Consequently, the District requests that the Commission approve the Application over the objections of BNSF.

15. On May 15, 2009, BNSF filed its Withdrawal of Objection to Application.  BNSF represented that it had reviewed the final construction plans and takes no exception to them, and has reached an agreement with the District on the terms of an Overpass Agreement which was being circulated for signatures.

16. On May 22, 2009, UPRR filed its Withdrawal of Objection to the Application so long as the Order in this matter correctly reflects that, as to the UPRR tracks, the overpass will be at Railroad Milepost 0.03, Colorado Springs Subdivision.  Counsel for UPRR represents that she conferred with counsel for the District, and the District has no objections to this clarification.

17. Because RTD, BNSF, and UPRR have withdrawn their objections, the Application is now uncontested and may proceed under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403, without a formal hearing.

18. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS AND CONCLUSIONS
19. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a), C.R.S., and § 40-4-106(3)(a), C.R.S.

20. The District is a Special District created under Title 32 of the Colorado Revised Statutes, which is empowered to construct, operate, and maintain public improvements.

21. UPRR is a railroad company that operates freight rail traffic on tracks known as the Consolidated Main Line (CML) over which the District proposes to construct a pedestrian bridge.

22. BNSF is a railroad company that operates freight rail traffic on tracks known as the CML over which the District proposes to construct a pedestrian bridge.
23. RTD is a political subdivision of the State of Colorado that owns a right-of-way on which RTD light rail vehicle movements will occur, which the proposed bridge will span.

24. The District included several exhibits with its Application.  Exhibit A is a vicinity map of the area in which the bridge construction is proposed.  Exhibit B is a Cost Opinion Summary which provides a list of the costs associated with construction of the bridge.  Exhibit C is the Drawing Cover Sheet with Notes.  Exhibit D is the Bridge Location Plan which details the location of the proposed bridge in relation to the CML and 18th Street.  Exhibit E is the Architectural Site Plans, while Exhibit F details the overall bridge elevations.  According to the Application, the District proposes to construct a pedestrian bridge that will allow the extension of the existing 18th Street over the railroad right-of-way and provide access to Commons Park and the surrounding residential buildings in the Central Platte Valley neighborhood.  The bridge is proposed to provide additional access across the CML and RTD right-of-way to connect approximately 1,500 residents of the Riverfront Park neighborhood to the proposed light rail terminal at the end of 17th Street adjacent to the CML, and to future development and the lower downtown area, east of the CML.

25. According to the District, the bridge will also reduce pedestrian traffic and congestion across the Millennium Bridge that has been created by the completion of the final pedestrian link across Interstate 25 to the neighborhoods to the west of the Central Platte Valley neighborhood.  Initial pedestrian use of the proposed 18th Street bridge is projected to be 300 to 400 trips per day.  The District expects the use of the bridge will increase as the light rail terminal is completed and additional development occurs on both sides of the CML.

26. According to the plans submitted in the Application, the bridge will be approximately 166 feet long, spanning both the 80 foot-wide CML right-of-way and the 40 foot-wide RTD right-of-way.  The bridge is designed to be approximately 13 feet wide when measured from outside to outside, and will consist of a pre-fabricated steel capstone bridge structure supported by drilled pier caissons outside of the CML/RTD rights-of-way.  The supporting caissons will be within the existing 18th Street right-of-way on either side of the CML/RTD right-of-way.  The bottom truss of the bridge will be a minimum of 24 feet above the highest existing rail in the CML.

27. In addition, the bridge is proposed to have a crowned, electric snowmelt nine foot-wide walking path.  It is intended that curbs will be placed on both sides of the walking path that will channel snow melt and rain water to each end of the bridge, which should eliminate or reduce water dripping and running off the bridge onto the CML below.  The District further intends to install barriers on both sides of the walking path constructed of a color-coated framed metal perforated screen that will rise ten feet above the walking path surface and inhibit snow and objects from being discarded onto the tracks.

28. According to the District, the projected cost of the bridge is approximately $4 million including design and construction.  As indicated above, the District included a summary of the costs as Exhibit B to its Application.  

29. Once the bridge is constructed, the District represents that it will own and maintain the bridge.  The sidewalk and approaches to the bridge will also be maintained by the District.  The paved street will eventually be turned over to the City for maintenance, and the District will only be responsible for the improvements behind the curb.

30. According to the District, BNSF has represented to it that it currently has approximately 45 trains crossing the path of the proposed bridge per 24-hour period.  UPRR has represented that it has approximately five trains per day on the Colorado Springs Subdivision at 18th Street.  This number is expected to increase 1 or 2 percent per year for the foreseeable future.  The trains travel at a maximum of 35 miles per hour in the Commons neighborhood.  RTD will not have trains traveling under the pedestrian bridge since this area will be the end of the light rail line, and tracks under the bridge will only be used for switching of train cars and storage of off-line cars.

31. The District indicates that it or its contractor will arrange for the railroads to provide flagging and protective services, in accordance with Colorado Department of Transportation standards during construction of the proposed bridge.  The District’s contractor will reimburse the railroads for flagging and/or protective services performed by the railroad.  The District will also require that the contractor furnish, install, and maintain advance warning signs or barricade protection where necessary for the protection of the railroads’ facilities.  

32. None of the intervenors in this matter oppose the Application.  UPRR, BNSF, and RTD have been provided with the District’s 100 percent plans and have approved them according to the various notices of withdrawal of objections regarding the proposed project.  Further, the District has reached agreement with RTD on the documents required by RTD.  According to the District’s Motion for Issuance of Permit, it has agreed upon a price with UPRR for the easement and both parties have executed such an agreement.  The District has also reached agreement with BNSF regarding a price for the easement and the other requisite agreements between the District and BNSF have been agreed upon.  Therefore, the undersigned ALJ finds that approval of the proposed project is warranted.

33. The District, UPRR, BNSF, and RTD shall file a signed Construction and Maintenance Agreement with the Commission no later than October 26, 2009, 150 days from the effective date of this Order.

34. Additionally, in its Application at Paragraph 8, the District indicated that it would provide detailed construction drawings and specifications showing the separated crossing (including tracks and CML/RTD property boundaries) and adjacent buildings, structures, and property lines outside the right-of-way limits of the railroad as a late-filed exhibit when they became available, and have been approved by the City, the railroads, and RTD.  If it has not done so by the effective date of this Order, the District shall file such construction drawings and specifications no later than October 26, 2009, 150 days from the effective date of this Order.

35. It is noted that the BNSF Line Segment is 477 and not 5.  The new DOT Inventory Number for the overpass is 927494K.  It is also noted that the overpass will be at Railroad Milepost 0.03 Colorado Springs Subdivision as that applies to the UPRR tracks. 

36. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

III. ORDER
A. The Commission Orders That:

1. The unopposed application filed by Central Platte Valley Metropolitan District (District) for the Authority to Construct a Grade Separated Bridge Over the BNSF Railway Company (BNSF) and Union Pacific Railroad Company (UPRR) Tracks at BNSF’s L/S 477, MP 0.03 Colorado Springs Subdivision, More or Less, Location in the City and County of Denver is granted.

2. The District is authorized and ordered to proceed with construction of a new grade separated structure as detailed in its Application, DOT No. 927494K, over the BNSF, and the UPRR, and light rail tracks of the Regional Transportation District (RTD) tracks at BNSF’s L/S 477, Mile Post 0.5 BNSF, and UPRR Mile Post 0.03, Colorado Springs Subdivision, in the City and County of Denver. 

3. The District shall pay the total actual costs of labor and material required for the construction associated with the new grade separated structure.

4. The District shall maintain the pedestrian bridge structure including the substructure, superstructure, bridge rail, fence, approach slabs and storm drainage system at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

5. UPRR, BNSF, and RTD shall maintain their track, rails, ties, warning devices, train communications, signal wiring and equipment, and other railroad equipment at their individual expense pursuant to Rule 4 CCR 723-7-7211(a).

6. The District shall file signed copies of the Construction and Maintenance Agreement with the Commission no later than October 26, 2009, 150 days from the effective date of this Decision.

7. The District shall file two complete copies of the final bridge plans and with the Commission no later than October 26, 2009, 150 days from the effective date of this Decision.

8. The Colorado Department of Transportation shall inform the Commission in writing that the bridge construction is complete and operational within ten days of completion.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. The Commission retains jurisdiction to enter further orders as necessary.

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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