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I. STATEMENT
1. On January 9, 2009, the Adams County Department of Public Works (Adams County) filed the above-captioned application requesting authority to construct a new grade separation of Osage Street over the BNSF Railway Company (BNSF) Front Range Subdivision and the proposed new Regional Transportation District (RTD) FasTracks Gold Line and Northwest Rail commuter rail lines in unincorporated Adams County, Colorado.  A National Inventory Number has not yet been assigned to this structure.  Adams County also requests that BNSF provide a contribution to the estimated cost of $7.2 million project cost; however, Adams County does not specifically state how much of a contribution it seeks.  Adams County states that it reserves the right to continue to pursue additional non-federal funding streams, such as RTD or State SB-1 funds, for this project.  By Decision No.C09-0223, the Commission deemed the application complete and referred the matter to an Administrative Law Judge for the Commission. 

2. By Decision No. R09-0455-I, a hearing on the application is scheduled to commence on May 27, 2009.

3. On February 13, 2009, BNSF filed its Entry of Appearance and Notice of Intervention. BNSF does not oppose construction of the project in general; however, three issues are identified in its intervention:  cost allocation, terms of construction and maintenance, and whether the structure meets the definition of a reasonably adequate facility. BNSF notes that the filed design includes an MSE (mechanically stabilized earth) wall within 25 feet of BNSF's tracks, but AREMA standards require a crash wall within 25 feet of freight railroad tracks.

4. On February 13, 2009, the RTD, a political subdivision of the State of Colorado, filed its Entry of Appearance and Notice of Intervention as of Right. After noting the proposed crossing structure, and that no funding is requested from RTD, RTD stated that it "does not oppose or contest the application at this time, but reserves the right to oppose or contest the application in the future, should protection of its rights or interests so require."

5. On May 14, 2009, Adams County’s Motion to Amend Application, for a Shortened Response Time, and for an Expedited Decision was filed. Adams County states that it wishes to amend its application in order to delete its request for financial contribution from BNSF. Having agreed in principle to terms of a construction and maintenance agreement, "[t]hat agreement and Adams County's current plans for the project satisfactorily address and allay BNSF's concerns and objection regarding the MSE wall."

6. In light of the quickly approaching hearing date, Adams County requests that response time to the motion to amend be shortened to five business days. Good cause appearing for the unopposed request, response time will be shortened as ordered below.

7. Characterizing RTD's intervention as not having any objection to the project, Adams County contends that this matter is unopposed and can proceed to a decision without hearing pursuant to § 40-6-109(5), C.R.S.

8. Adams County states that counsel for BNSF and RTD have reviewed its motion and have no objection to the granting of requested relief.

9. No response to Adams County's motion was filed by BNSF or RTD.

10. Adams County's proposal to amend the application to eliminate any request for cost allocation is restrictive in nature, clearly understood, and administratively enforceable. Good cause appearing for the unopposed request, the application will be restrictively amended to exclude any request for cost allocation from BNSF.

11. The parties apparently having reached a settlement in principle to resolve their differences, it currently appears that a hearing is unnecessary in this action. The parties should be given an opportunity to finalize and memorialize terms of the agreement. Based thereupon the scheduled hearing will be vacated.

12. It is further apparent from Adams County's motion that the parties have agreed to a modification of the proposed structure as filed with the Commission in this pending application. Therefore, Adams County will be ordered to further amend the filed application, in accordance with Rule 7204 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-1, consistent with any agreement reached among the parties (e.g., including resolution regarding the MSE wall) and this decision. Thereafter, the Commission will consider the fully-amended application.

13. It is not clear that the application, as it will be amended, will be unopposed. Therefore, intervenors will be given an opportunity to raise opposition to the amended application. Thereafter, if the application stands unopposed, and the Commission's concerns are fully addressed, the matter may proceed without hearing.

II. ORDER
A. It Is Ordered That:  
1. Response time to Adams County Department of Public Works’ (Adams County) Motion to Amend Application, for a Shortened Response Time, and for an Expedited Decision, filed May 14, 2009, is shortened to five business days.

2. The hearing scheduled in this matter for May 27 and 28, 2009, is vacated.

3. Adams County's Motion to Amend Application is granted. The scope of the application is amended to exclude any prior request for cost allocation or cost recovery from the BNSF Railway Company (BNSF).

4. Adams County shall file an amended application within 30 days of the effective date of this Decision conforming the application to this Decision and to any agreement reached among the parties.

5. Within ten days of filing and timely service of an amended application filed in compliance with, paragraph II.A.4 above, BNSF and the Regional Transportation District may file a statement of contest or opposition to the application as amended.   The application, as then amended, will be deemed unopposed and uncontested in the event no filing is made.

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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