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I. Statement

1. The cases listed on the attached Appendix A (Hearing Exhibit 1) were instituted by Complaint and Notice of Suspension and Hearing issued by the Commission Director and served upon the Respondents on April 27, 2009.  The cases were called for hearing on May 11, 2009, at 8:45 a.m., in the Commission offices, 1560 Broadway, Suite 250, Denver, Colorado, before Administrative Law Judge Paul C. Gomez.

2. Ms. Raenette Rodriguez and Mr. Gary Gramlick appeared through counsel and testified on behalf of the Staff of the Commission. (Staff).  Mr. Charles Williams appeared on behalf of Mr. Odd Lyngholm doing business as Estes Park Shuttle and Mountain Tours.  Mr. Charles Kimball appeared on behalf of Estes Park Express, Ltd.  Mr. Ron Hoefler appeared on behalf of himself doing business as Hoefler Trucking.  Exhibits 1 through 4 were identified, offered, and admitted into evidence during the hearing.
3. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. STATEMENT, FINDINGS, AND CONCLUSIONS

4. Pursuant to § 40-10-110, C.R.S., and the rules and regulations of the Commission, every motor vehicle carrier of passengers (common carrier) must keep a currently effective Certificate of Insurance on file with the Commission.

5. Pursuant to § 40-11-109, C.R.S., and the rules and regulations of the Commission, every contract carrier of passengers by motor vehicle must keep a currently effective Certificate of Insurance on file with the Commission.

6. Pursuant to § 40-13-105, C.R.S., and the rules and regulations of the Commission, every towing carrier must keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance and garage keepers liability insurance (if the carrier provides storage).

7. Pursuant to § 40-14-104, C.R.S., and the rules and regulations of the Commission, every mover must maintain motor vehicle liability and general liability insurance, a surety bond, or a certificate of self-insurance.  Every mover must maintain adequate written documentation on file with the Commission that such carrier complies with such insurance requirements.

8. Pursuant to § 40-16-104, C.R.S., and the rules and regulations of the Commission, every property carrier by motor vehicle and every other motor vehicle carrier exempt from regulation as a public utility must keep a currently effective Certificate of Insurance on file with the Commission.

9. The Respondents listed on Exhibit 1, attached to this Order as Appendix A, with the exception of Estes Park Express, Ltd and Hoefler Trucking failed to appear for the hearing as ordered by the Commission and have not shown good cause for that failure.  As indicated earlier the interests of Mr. Lyngholm as a secured creditor of Estes Park Express concerning Certificate of Public Convenience and Necessity CPCN PUC No. 54696 were also represented at the hearing.  The interests of Estes Park Express Ltd were represented regarding CPCN PUC Nos. 54696 and 52483.  

10. Exhibit No. 3 and Exhibit No. 4 were entered into evidence by counsel for Mr. Lyngholm.  Exhibit No. 3 is Commission Decision No. C09-0456 in Docket No. 09A-236CP-Transfer-TA, issued April 30, 2009, regarding the application for temporary approval of a transfer of operational control of CPCN PUC Nos. 54696 and 52483.  Exhibit No. 4 is Commission Decision No. C02-0082-E in Docket No. 01A-551CP-Transfer, issued February 4, 2002, evidencing the grant of an encumbrance on CPCN PUC No. 54969 by Mr. Odd Lyngholm.  Also attached to Exhibit No. 4 is the Colorado Secretary of State Uniform Commercial Code Request for Information indicating that Mr. Lyngholm possesses a secured interest in Estes Park Express, as well as a Colorado UCC Financing Statement and State of Colorado Uniform Commercial Code-Security Agreement indicating the same security interest in CPCN PUC No. 54696 held by Mr. Lyngholm.

11. At the April 13, 2009 hearing, Staff recommended that the authorities of all the carriers listed in Appendix A be revoked for failure to keep a currently effective Certificate of Insurance or bond on file with the Commission documenting motor vehicle insurance, cargo liability insurance or garage keepers liability insurance (if the carrier provides storage).  

12. According to the testimony of Mr. Gramlick, pursuant to Commission Decision No. C09-0456 in Docket No. 09A-236CP-Transfer-TA, the operational control of Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express) was transferred to Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley Transport).  Estes Valley Transport was granted temporary operational control of CPCN PUC No. 54696 and CPCN PUC No. 52483 pending Commission consideration of an application to permanently transfer operational control of those CPCNs.

13. As part of the requirements imposed by the Commission, in order for Estes Valley Transport to assume operational control, it was required to: 

(a) cause proof of insurance (Form E) or surety bond coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 723-6;

(b) pay to the Commission the $50.00 vehicle identification fee for each vehicle to be operated under authority granted by the Commission;

(c) file an adoption notice (the adoption notice will be provided by the Commission), whereby the tariff and/or time schedule of the transferor shall become those of the transferee, in accordance with Rule 6205(g) (Transfers) of 4 CCR 723-6; and

(d) receive notice in writing from the Commission that it is in compliance and may begin service.

14. Decision No. C09-0456 was mailed on April 30, 2009.  Mr. Gramlick testified that as of the date of the issuance of the notice letters and as of the date of the hearing in this matter, it was his belief that Estes Valley Transport had complied with items (a) through (c) above, but item (d) was not completed.  That Decision, at Ordering Paragraph No. 5 clearly states that “Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, shall not assume operational control” until all four requirements had been met. (Emphasis added).  Therefore, it is apparent that operational control of CPCN PUC Nos. 54696 and 52483 remained with Estes Park Express as of the date of this hearing.  Therefore, the responsibility for ensuring that proper proof of effective insurance was on file with the Commission until the transfer had been properly completed squarely fell on Estes Park Express.  However, Mr. Gramlick testified that Estes Park Express let its insurance lapse without filing proof of effective insurance subsequent to that lapse.  

15. Regarding Hoefler Trucking, Mr. Hoefler testified that while his insurance expired on April 14th, he does now have proper insurance and his insurance company represented to him that it would file it electronically with the Commission sometime later in the morning of the date of this hearing.

16. The Commission’s only means of performing the important health and safety function of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  The responsibility for furnishing that information is on the holder of the authority.

17. Sections 40-10-112 and 40-11-110 C.R.S., and the Commission’s rules and regulations implementing those sections, provide that an authority issued by the Commission may be suspended, revoked, altered, or amended if it is established to the satisfaction of the Commission that the holder of that authority has violated any applicable statute, or any rule, regulation, or order of the Commission.  

18. Section 40-13-109, C.R.S., and the Commission’s rules and regulations implementing those sections, provide that the Commission, after hearing, upon notice to the holder of any permit issued under the article, may revoke, suspend, alter, or amend any such permit when such holder has violated any of the provisions hereof or any of the terms and conditions of such permit, exceeded the authority granted by such permit, violated or refused to observe any of the proper orders, rules, or regulations of the Commission, or violated any of the provisions set forth in part 18 or 21 of article 4 of title 42, C.R.S.

19. Section 40-14-106 requires the Commission to revoke the mover registration of any person who fails to comply with insurance requirements of the article. The revocation of a registration shall conform to the provisions and procedures specified in article 4 of title 24, C.R.S.

20. Section 40-16-103, C.R.S., requires the Commission to revoke the Article 16 registration of any person who fails to comply with the insurance requirements of the article.

21. The Commission’s records do not show a currently effective Certificate of Insurance for each of the Respondents listed in Appendix A.

22. Staff recommends and requests that the authorities and permits listed in Appendix A be revoked.

23. Commission rules define the process for summary suspension as well as suspension and revocation of the authorities and operating rights of common carriers, contract carriers, and towing carriers.  Rule 6008, 4 Code of Colorado Regulations 723-6.

24. Rule 6008(a)(I) incorporates § 24-4-104(3) and (4) C.R.S. to govern summary suspension of authorities or operating rights effective on the date of coverage cancellation, as addressed in the Notice of Suspension (See Hearing Exhibit 2).  

25. The Complaint and Notice of Suspension and Hearing, was served upon Respondents in accordance with Rule 6008(a)(II).

26. Because the Respondents listed in Appendix A have failed to keep a currently effective Certificate of Insurance on file with the Commission, the authorities listed in Appendix A should be revoked.  

27. While the ALJ is sympathetic to the concerns raised by counsel for Mr. Lyngholm and counsel for Estes Park Express, the overarching issue here is the health, safety and welfare of the public.  As indicated above, one way the Commission meets this charge of guaranteeing that persons who hold authority from the Commission have current, effective insurance is to have documentation of that fact furnished in uniform format to the Commission.  The undersigned ALJ would note that pursuant to Ordering Paragraph No. 2 below, Estes Valley Transport and Hoefler Trucking may cure the lack of proof of effective insurance on file with the Commission by filing a valid Certificate of Insurance within 20-days of the effective date of this Order.  However, the ALJ would strongly encourage Commission Staff to expeditiously provide Estes Valley Transport with proper notice that it is in compliance with Decision No. C09-0456 so that the transfer may be completed and Estes Valley Transport may begin providing service.

III. ORDER

A. The Commission Orders That:

1. The Respondents’ operating authorities listed in Appendix A are revoked as of the effective date of this Order.  

2. Ordering Paragraph No. 1 shall be void and the case dismissed as to any affected Respondent who files the required Certificate of Insurance before the effective date of this Order.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________

Administrative Law Judge
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