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I. STATEMENT  

1. On February 9, 2009, The Boulder Lift, LLC (Boulder Lift), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Boulder Lift Application).
  This filing commenced Docket No. 09A-055CP (Boulder Lift proceeding).  

2. On February 12, 2009, Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Colorado Jitney Application).  This filing commenced Docket No. 09A-080CP (Colorado Jitney proceeding).  

3. The Commission gave public notice of the Boulder Lift proceeding and of the Colorado Jitney proceeding.  Estes Park Express, Ltd. (Estes Park), timely intervened.
  Rainbows, Inc., doing business as 453-TAXI (Rainbows), timely intervened.  Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine Taxi), timely intervened.  Each of these parties intervened in one or both dockets.  

4. On March 25, 2009, the Commission deemed the Boulder Lift Application to be complete within the meaning of § 40-6-109.5, C.R.S., and deemed the Colorado Jitney Application to be complete within the meaning of § 40-6-109.5, C.R.S.  

5. By Minute Order, the Commission assigned the Boulder Lift proceeding and the Colorado Jitney proceeding to an Administrative Law Judge (ALJ).  

6. By Decision No. R09-0360-I, the ALJ consolidated the Boulder Lift proceeding and the Colorado Jitney proceeding.  

Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney unless an exception in Rule 4 CCR 723-1-1201(b)(II) applies.  The Commission has found that, unless an exception applies, the requirement to be represented by counsel is mandatory.  In addition, the Commission has held that, if a party does not establish that it falls within an exception, then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no 

7. legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.  See, e.g., Decisions No. C05-1018, No. C04-1119, and No. C04-0884.  

8. This proceeding is an adjudicative proceeding before the Commission.  Rainbows is a party, is a corporation, and is not represented by counsel.  Therefore, by Decision No. R09-0360-I, the ALJ ordered Rainbows either to obtain legal counsel in this consolidated proceeding or to show cause why it is not required to have legal counsel in this matter.  The ALJ ordered Rainbows to have counsel or to show cause on or before April 21, 2009.  That Order contained the following advisement:  


Rainbows is advised, and is on notice, that if it fails either to show cause or to have its counsel file an entry of appearance on or before close of business on April 21, 2009, then the ALJ will order Rainbows to obtain counsel.  Rainbows is advised, and is on notice, that if the ALJ issues an order requiring Rainbows to obtain counsel, Rainbows will not be permitted to proceed in this matter without counsel.  

Id. at ¶ 49 (emphasis in original).    

9. Rainbows neither made the required filing nor requested an enlargement of time within which to make the filing.  No counsel entered an appearance in this matter on behalf of Rainbows.  

10. On April 28, 2009, Boulder Lift filed a Motion to Dismiss Intervention (Motion).  In that filing, Boulder Lift asks the Commission to dismiss Rainbows' intervention based on Rainbows' failure to comply with Decision No. R09-0306-I (i.e., failure to show cause or to obtain counsel).  Boulder Lift asserts that it is clear from this failure to comply "that Rainbows, Inc. has abandoned its intervention in this matter and refuses [to] comply with Commission rules governing appearances in this matter."  Motion at ¶ 3.  

11. Pursuant to Decision No. R09-0360-I, the ALJ held a prehearing conference in this consolidated proceeding on April 30, 2009.  Boulder Lift, Colorado Jitney, and Alpine Taxi were present, were represented, and participated.  Rainbows was not present and did not participate.  

12. On April 30, 2009, the ALJ issued Decision No. R09-0460-I in which she ordered Rainbows to obtain counsel in this matter and ordered Rainbows' counsel to enter an appearance in this matter on or before May 8, 2009.  Decision No. R09-0460-I ordered that "Rainbows, Inc., doing business as 453-TAXI, shall not be permitted to participate in this proceeding without an attorney authorized to practice law in Colorado."  Id. at Ordering Paragraph No. 2.  

13. Review of the Commission's file in this proceeding reveals that, as of the date of this Order, Rainbows has not requested an enlargement of time within which to retain counsel.  Review of the Commission's file in this proceeding reveals that, as of the date of this Order, no counsel has entered an appearance in this matter on behalf of Rainbows.  

14. On May 12, 2009, Boulder Lift filed a Supplement to Motion to Dismiss Intervention (Supplement).  In that filing, Boulder Lift provides additional information and argument in support of its Motion.  First, Boulder Lift informs the Commission that no counsel for Rainbows entered an appearance as ordered by Decision No. R09-0460-I.  Second, Boulder Lift states that Rainbows failed to respond to the following request for admission, which was mailed on March 30, 2009 and was received by Rainbows on April 3, 2009:  


1.
Request for Admission No. 1:  Admit that within the 180 day period preceding the mailing of these Requests for Discovery, Rainbows, Inc. did not transport any passenger(s), with or without baggage, between points lying within a two-mile radius of the intersection of Broadway Street and Baseline Road, in Boulder, Colorado, on the one hand, and, on the other hand, points in Summit County, Colorado.  

Supplement at Exhibit C to Motion at 1.  Based on that failure to respond and relying upon Colorado Rule of Civil Procedure 36, Boulder Lift asserts that Rainbows has admitted the facts in Request for Admission No. 1.  Based on those admitted facts, Boulder Lift argues that Rainbows "lacks standing to object to Docket No. 09A-055CP because it does not have any viable traffic within the scope of" Boulder Lift's Application.  Supplement at ¶ 5.  

15. Response to the Motion was due on or before May 12, 2009.  Review of the Commission's file in this proceeding reveals that, as of the date of this Order, Rainbows has not requested an enlargement of time within which to file a response.  Review of the Commission's file in this proceeding reveals that, as of the date of this Order, Rainbows has not filed a response to the Motion.  

16. The Motion is unopposed.  

17. Intervenor Rainbows did not attend, did not participate in, and did not contact either the Commission or the ALJ in advance of the scheduled prehearing conference.  Rainbows' failure to appear is unexplained.  
18. Intervenor Rainbows has not filed any document in this proceeding other than its intervention.  

19. Intervenor Rainbows has not responded to any Order issued in this proceeding.  

20. Review of the Commission's file in this matter reveals that the Orders with which Rainbows did not comply were mailed to the address for Rainbows on file with the Commission.  
21. In light of the circumstances stated above, the ALJ will grant the Motion.  First, Rainbows has failed to comply with Orders directed to it.  Second, although ordered to do so, Rainbows has not retained counsel in this matter.  Rule 4 CCR 723-1-1201 requires Rainbows to have counsel, and Decision No. R09-0460-I clearly advised Rainbows that it cannot participate in this proceeding without counsel.  Third and finally, Rainbows' failure to participate in this proceeding (e.g., its failure to attend the prehearing conference and its failure to respond to the Motion) and its failure to comply with Orders and applicable Commission rules are evidence of abandonment of its intervention.
  

22. Rainbows' intervention in this consolidated proceeding will be ordered to be dismissed.  The dismissal will be with prejudice.  

23. Because it ends Rainbows' participation in this matter, this Order is the equivalent of a recommended decision as to Rainbows.  Consequently, Rainbows may take exception to this Order, if it wishes to do so.  Rainbows must file exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  The exceptions must be filed by an attorney.  If Rainbows does not file exceptions and if the Commission does not stay this Order sua sponte, then this Order dismissing Rainbows' intervention will become the decision of the Commission and will be subject to the provisions of § 40-6-114, C.R.S.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Dismiss Intervention filed by Boulder Lift, LLC, is granted.  

2. Rainbows, Inc., doing business as 453-TAXI (Rainbows), is dismissed as an intervenor in Docket No. 09A-055CP.  This dismissal is with prejudice.  

3. Rainbows is dismissed as an intervenor in Docket No. 09A-080CP.  This dismissal is with prejudice.  

4. Because it ends Rainbows' participation in this matter, this Order is the equivalent of a recommended decision in this proceeding as to Rainbows.  If it wishes to do so, Rainbows may take exception to this Order.  Rainbows must file its exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  The exceptions must be filed by an attorney authorized to practice law in Colorado.  If Rainbows does not file exceptions and if the Commission does not stay this Order sua sponte, then this Order shall become the decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge  
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�  This Application has been amended by stipulations.  Decision No. R09-0471-I.  


�  By Decision No. R09-0471-I, Estes Park was dismissed as an intervenor.  


�  The ALJ does not reach the second basis for the Motion (i.e., that based on Rainbows' failure to respond to the request for admission).   
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