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I. STATEMENT
1. On December 19, 2008, Colorado Natural Gas, Inc. (CNG) filed an Application for an Order Amending its Certificate of Public Convenience and Necessity (CPCN) to Provide Natural Gas Service in Designated Areas within Pueblo County, Colorado (Application).  The Application seeks an order from the Commission amending CNG’s CPCN issued in Decision No. R01-360, and designating CNG as the exclusive public utility to provide natural gas sales, distribution and transportation service to customers within the territory referred to as the Colorado City and Rye areas.  In addition, CNG requested a CPCN authorizing CNG to construct, own and operate a natural gas transmission and distribution system in certain parts of Pueblo County, Colorado as described in more detail in its Application.  
2. The Commission issued notice of the Application on December 22, 2008.  Therefore, petitions to intervene in this matter were due no later than January 21, 2008.  
3. On January 9, 2009, Public Service Company of Colorado (Public Service) filed a Petition to Intervene in this docket.  Public Service represented that it is both a neighboring gas utility of CNG, providing gas sales and transportation service in the geographical areas adjacent to where CNG seeks a CPCN, and is an upstream gas transportation service provider of CNG.  As such, Public Service delivers a significant portion of CNG’s system supply to CNG’s city gate for use in CNG’s gas distribution operations.  CNG is a customer of Public Service in that Public Service provides gas transportation services to CNG pursuant to its Colorado PUC gas tariff.
4. Public Service stated that it does not have a CPCN to provide natural gas in the area at issue in the Application; however, Public Service has been providing natural gas service in the vicinity of Pueblo, Colorado and the surrounding areas since the 1920s.  Additionally, Public Service is currently in negotiations to serve a specific customer within the same uncertificated geographic area where CNG seeks a CPCN.  As an upstream natural gas service provider of CNG, Public Service represented that it will be directly affected by the outcome of this docket.  

5. On January 26, 2009, Public Service filed an amendment to its Petition to Intervene in order to clarify that it sought a hearing in this matter.  Public Service stated that it sought a hearing in this matter because it was in the final negotiation stages to provide natural gas service to a specific customer within the same geographic area where CNG seeks a CPCN, and therefore, Public Service intended to file its own CPCN application that will overlap the area that CNG seeks to certificate.  
6. By Interim Decision No. R09-0219-I, Public Service’s Petition to Intervene was granted.

7. Additionally, Decision No. R09-0219-I set a pre-hearing conference in this matter for Thursday March 26, 2009.  At the appointed date and time, the undersigned Administrative Law Judge called the docket to order.  The parties agreed to a procedural schedule as follows: 

Direct Testimony
April 30, 2009

Answer Testimony
May 22, 2009
Rebuttal Testimony
May 29, 2009

Hearing
June 5, 2009

8. The proposed procedural schedule was adopted by the ALJ in Decision No. R09-0325-I, issued March 30, 2009.

9. On April 30, 2009 CNG filed a motion for a one week extension of time to file its direct testimony and exhibits in this docket.  CNG indicated that settlement discussions with Public Service were progressing and a one week extension of time would provide the parties additional time to reach a resolution of the issues and avoid the necessity for a hearing on the merits of the Application.  Pursuant to Decision No. R09-0484-I, CNG’s motion for a one week extension of time to file its direct testimony and exhibits was granted.
10. On May 7, 2009, CNG filed a Motion to Restrictively Amend Application (Motion to Restrictively Amend Application) and a separate Unopposed Motion to Vacate Procedural Schedule, to Grant Application on Modified Procedure, and for Waiver of Response Time.  

11. According to CNG’s Motion to Restrictively Amend Application, CNG and Public Service reached agreement on a restrictive amendment to CNG’s original Application, which modifies the proposed territory within which CNG would provide its service pursuant to a CPCN granted by the Commission regarding an extension of CNG’s service territory.  CNG attached a map to the Motion to Restrictively Amend Application as Exhibit 1, which indicates the proposed reduced service territory to be added to CNG’s current CPCN by virtue of a grant of the Application as restrictively amended.  
12. Also attached to the Motion to Restrictively Amend Application as Exhibit 2 is the revised Firm Transportation Agreement (FTA) covering the revised service territory proposed to be added by CNG to the Application.  
13. The Motion to Restrictively Amend Application indicates that because of the agreement between the parties on the restrictive amendment, Public Service, the only other party in this docket, intends to withdraw its intervention.  Therefore, the Application as restrictively amended is now unopposed.  As a result, CNG requests a waiver of response time to the Motion to Restrictively Amend Application, to allow the Commission to grant the Application under its modified procedures under Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1403(c).
14. Concurrent with the filing of the Motion to Restrictively Amend Application, CNG filed an Unopposed Motion to Vacate Procedural Schedule, to Grant Application on Modified Procedure, and for Waiver of Response Time (Motion to Vacate).  
15. According to the Motion to Vacate, because CNG and Public Service have reached agreement on a restrictive amendment to CNG’s original Application, CNG requests that the matter be handled pursuant to modified procedures as outlined in Rule 1403(c).  Public Service intends to withdraw its intervention because the proposed revisions to the service territory and the new firm transportation agreement resolve the issues to its satisfaction.
16. On May 13, 200, Public Service filed its Motion to Withdraw.  Public Service indicates that based on the agreement reached with CNG regarding the amendment to restrictively amend the Application, it no longer opposes a grant of a CPCN for CNG based on the terms of the restrictive amendment.

17. Since the matter is now uncontested, CNG requests that response time to the Motion to Vacate be waived, in order to allow the Commission to expeditiously grant the relief requested by CNG in its Application as amended.  CNG also requests that the procedural schedule set in this matter be vacated.

18. In accordance with §40-6-109. C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. FINDINGS AND CONCLUSIONS
A. CNG’s Original Application
19. CNG’s original Application sought to amend its CPCN issued by Decision No. R01-360 which designated CNG as the exclusive public utility to provide natural gas sales, distribution and transportation service to customers within the territory referred to as the Colorado City and Rye areas.  CNG also requested a CPCN authorizing it to construct, own and operate a natural gas transmission and distribution system in certain parts of Pueblo County, Colorado.
20. According to CNG’s original Application, the amended area for which it sought a CPCN in this proceeding extends from south of the City of Pueblo, Colorado, including one section recently annexed into the City, then southwest approximately along and on both sides of the right-of-way of Interstate Highway 25 to the intersection of Interstate Highway 25 and Colorado Highway 125, then west along Colorado Highway 125 approximately 6 miles to the town of Rye, Colorado.  CNG refers to this as the Colorado City and Rye Area.  The legal description of the boundary and the area for which the CPCN was sought is as follows:

	Township
	Range
	Sections

	21 South
	65 West
	SE ¼ of Section 35

	
	
	which is in Pueblo City Limits, SW ¼ of Section 36 including the west half of NWSE Quarter Section which is in Pueblo City Limits and the west half of SWSW Quarter Section which is in Pueblo City Limits.

	
	
	

	22 South
	63 West
	All of 6, 7, 8, 16, 17, 

	
	
	18, 20, 21, 22, 27, 28, 29.

	
	
	

	22 South
	64 West
	All of 1, 2, 3, 4, 5, 6, 

	
	
	7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18.

	
	
	

	22 South
	65 West
	All of 1 with portions

	
	
	Located in Pueblo City Limits, 2 with portions located in Pueblo City Limits, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 20, 21, 22, 28, 29, 31, 32, 33.

	
	
	

	23 South
	65 West
	All of 5, 6, 7, 18.

	
	
	

	23 South
	66 West
	All of 1, 12, 13, 14, 

	
	
	23, 24, 25, 26, 27, 34, 35.

	
	
	

	24 South
	66 West
	All of 2, 3, 4, 9, 10, 

	
	
	15, 16.


21. According to the original Application, CNG anticipated that the Colorado City and Rye area will be served directly by a distribution system to be fed by a main line (referred to as the CCR Mainline) as depicted in Exhibit 1 attached to CNG’s Application.  The CCR Mainline is to consist of 66,000 feet of 6” steel line and 92,400 feet of 8” polyethylene (P.E.) line.  Those lines will be fed initially from a temporary meter/regulator station on the Colorado Interstate Gas (CIG) South Pueblo Lateral until such time as the CIG Raton Lateral is placed into service.  CNG represents that the permanent meter station location along the Raton Lateral may change slightly depending on the results of final engineering discussions with CIG.  
22. CNG also proposed to construct own, operate, and maintain a distribution system connected to the CCR Mainline, serving this service territory.  The distribution system is to consist of 42,662 feet of 4” P.E. main, 304,000 feet of 2” P.E. main and ¾” and 2” service laterals.  This distribution system is also depicted in Exhibit 1 attached to CNG’s Application.

23. Public Service opposed CNG’s original Application because, while it does not have a CPCN to provide natural gas service in the geographic area of CNG’s proposed application, Public Service represented that it was negotiating with a specific customer within the same uncertificated geographic area to provide natural gas service.  Consequently, Public Service sought a hearing in this docket to determine whether the public interest would be served by the issuance of a CPCN to CNG authorizing CNG to provide natural gas service in the areas in Pueblo County, Colorado, as set forth in CNG’s Application.  Public Service further indicated that it intended to file its own application for a CPCN that would overlap with the area that CNG sought to certificate, to the extent necessary to provide service to that specific customer.
B. Restrictive Amendment

24. As indicated supra, the parties have reached an agreement to restrictively amend CNG’s CPCN Application.  The restrictive amendment modifies the proposed service territory within which CNG would provide its proposed natural gas service from that described above in ¶18.  As described in CNG’s Motion to Restrictively Amend Application, the territorial description under the restrictive amendment  extends from south of the City of Pueblo, Colorado, including one section recently annexed into the City, then southwest approximately along and on both sides of the right-of-way of Interstate Highway 25 to the intersection of Interstate Highway 25 and Colorado Highway 125, then west along Colorado Highway 125 approximately six miles to the Town of Rye, Colorado (the Colorado City and Rye Area).  The legal description of the proposed service territory subject to the agreed upon restrictive amendment is attached to this Order as Attachment A.
25. Included with the Motion to Restrictively Amend Application filed by CNG is a revised Firm Transportation Agreement which details the revised agreement between CNG and Public Service adding a new delivery point as a result of the restrictive amendment to CNG’s original Application.
26. In its Motion to Restrictively Amend Application, CNG represents that Public Service has indicated that based upon the proposed restrictive amendment as detailed above, it intends to withdraw its intervention, thereby leaving the Application as restrictively amended, unopposed.  Since Public Service is the only other party to this Docket, CNG requests that the Commission proceed to handle CNG’s restrictively amended Application pursuant to the Commission’s modified procedures under Commission Rule 4 CCR 723-1-1403.  
27. A proposed restrictive amendment to an application for a Certificate of Public Convenience and Necessity must be restrictive in nature, clear and understandable and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.

28. It is apparent that CNG and Public Service have reached a reasonable accommodation regarding CNG’s Application.  As relatively large and sophisticated public utilities, it is reasonable to assume that the Application as restricted provides protections and benefits suitable to both parties.  The language as indicated above in ¶18 which restrictively amends the Application, achieves the purpose sought by CNG and Public Service.  Therefore, the undersigned ALJ will accept the restriction as indicated and as a result, dismiss the intervention of Public Service.
29. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure pursuant to §40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.
30. CNG represents that it has the operational and management experience, the financial capability, and is qualified in all respects to extend its natural gas distribution operations as set forth in its Application.  CNG further represents that the feasibility study (attached to the Application as Exhibit 3, entitled Cost of Service Summary) demonstrates that the construction and operation of its natural gas distribution system as proposed herein is economically viable.  CNG also represents that it possesses sufficient equipment to provide the proposed service and is financially viable to conduct operations under the authority requested.  The Application and the supporting information attached to it demonstrate that a need exists for the proposed service.
31. CNG indicates that it is prepared to begin construction of the initial phase of this system prior to the 2010/2011 heating season and to complete the remainder of the project the following year.  CNG further indicates that due to the elevation and location of this service territory, it anticipates construction will be required to be substantially completed by November 30, 2010 in order to avoid adverse weather and ground conditions.  CNG represents that it would prefer to commence construction on the 6” steel and 8” P.E. mainlines by March 1, 2010 and on the 4” and 2” P.E. mains by April, 1, 2010.  The distribution system will be installed beginning on the northeast edge of the area and proceeding south and west.  Service lines will be installed with the mains whenever possible, although CNG anticipates some services will be installed after the main line construction.  
32. CNG estimates the cost of construction of the system under the original Application needed to service the Colorado City and Rye Area, including the distribution mains and service laterals, at $10,432,116.  This estimate was based on the actual construction costs for the various sizes and types of mains and service laterals incurred by CNG in construction of its other distribution systems over the past several years.  
33. According to the Application, the system constructed to provide service to the Colorado City and Rye Area will become part of the Pueblo West Division of CNG.  All operations will be run from CNG’s facilities in Pueblo West, Colorado.  
34. CNG proposes to offer natural gas sales, distribution and transportation service to customers within the Colorado City and Rye Area.  CNG will provide sales service to two customer classes: residential and commercial.  CNG also proposes to provide firm and interruptible transportation service, and interruptible back-up supply service.  
35. The rates, terms and conditions of the services to be provided for the Colorado City and Rye Area are contained in the existing CNG Tariff Sheets for the CNG Pueblo West Territory, as approved in Commission Decision No. C08-0080, in Docket No. 07A-495CG.  Proposed Tariff Sheets that incorporate the amended service area which is the subject of the Application as restrictively amended into CNG’s existing Colorado City and Rye Area are attached to this Order as Attachment B.  
36. CNG is not affiliated with any other utility or company holding authority that duplicates in any respect the authority sought through this Application.
37. The proposed territory is not currently served by any other natural gas provider.  CNG seeks to provide natural gas public utility services to new potential customers in the proposed service territory.  It is found that the present and future public convenience and necessity respectively now require and will require the extension and operation of a natural gas distribution system as proposed in this Application as restrictively amended.
38. The grant of the requested CPCN as restrictively amended is in the public interest, and therefore, CNG’s application for a CPCN as restrictively amended, as described above, is granted.
39. The Motion to Restrictively Amend Application filed by CNG will be granted.  The Unopposed Motion to Vacate Procedural Schedule, to Grant Application on Modified Procedure, and for Waiver of Response Time filed by CNG will be granted.  Response time to both motions is waived.
40. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
III. ORDER
A. It Is Ordered That:

1. The Motion to Restrictively Amend Application filed by Colorado Natural Gas, Inc. on May 7, 2009 is granted consistent with the discussion above.

2. Response time to the Motion to Restrictively Amend Application is waived.

3. Public Service's Motion to Withdraw Petition of Intervention is granted.

4. The application, as restrictively amended, and described in detail above, and in Attachment A attached to this Order, filed by Colorado Natural Gas Inc. for a Certificate of Public Convenience and Necessity (CPCN), is granted.
5. Public Service Company of Colorado’s request to withdraw its intervention in this matter is granted.
6. A CPCN is granted to CNG to extend and operate its natural gas distribution system in the Colorado City and Rye Area as described in the legal description attached to this Order as Attachment A, and this Order shall be deemed to be, and shall be, a Certificate of Public Convenience and Necessity.
7. CNG is authorized to file, on not less than five business day’s notice, the tariffs attached as Attachment B and made a part of this Order for services in the Colorado City and Rye Area under this application as restrictively amended.
8. The Commission shall retain jurisdiction of this proceeding to the end that it may take such action and enter such orders as may appear necessary to fully effectuate this Order.

9. Any area of the requested CPCN not served by CNG within a reasonable time frame will be subject to review, revision, or termination by this Commission.

10. The authority granted by this Order shall be exercised from, and after the effective date of this Order.

11. The Unopposed Motion to Vacate Procedural Schedule filed by CNG on May 7, 2009 is granted.

12. The remainder of the procedural schedule in this matter is vacated.

13. The hearing scheduled for June 5, 2009 is vacated.

14. Response time to the Unopposed Motion to Vacate Procedural Schedule is waived.

15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

16. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
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