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I. statement  

1. On August 13, 2008, Mill Creek Water Sales and Distribution, LLC (Mill Creek, Company, or Applicant), filed a Verified Application.  In that filing, Applicant asked the Commission, inter alia, to grant it a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service within a designated area in San Juan County, Colorado; to grant it a CPCN to own, to operate, to maintain, and to construct facilities necessary to provide that sewer service; to approve proposed terms, conditions, and rates for sewer service; and to waive Commission rules.
  That filing commenced this proceeding.  

2. On August 14, 2008, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.  The Notice also established a procedural schedule, which was vacated by Decision No. R08-1005-I.  

3. On September 9, 2008, Staff of the Commission (Staff) intervened of right and requested a hearing in this matter.  

4. On September 15, 2008, Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (Bush Mountain et al.) filed a Notice of Intervention by Right or, in the Alternative, Motion to Intervene.  Bush Mountain et al. are intervenors by right.  Decision No. R08-1005-I.  

5. On September 15, 2008, Cascade Village Condominium Association-2004 (Cascade Village) and Robert Oppenheimer, collectively, filed a Motion to Intervene and Suggestion of Lack of Jurisdiction.  Cascade Village and Mr. Oppenheimer are intervenors by right.
  Decision No. R08-1005-I.  

6. Bush Mountain et al., Cascade Village, Mr. Oppenheimer, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

7. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

8. The Commission deemed the Application complete as of that date.  By Decision No. R09-0393-I and pursuant to § 40-6-109.5(4), C.R.S., the ALJ extended the time for Commission decision in this matter.  

9. By Decision No. R08-1091-I, inter alia, the ALJ scheduled a prehearing conference, the evidentiary hearing, and a hearing to take public comment in this matter.  In that Order, the ALJ also established the procedural schedule for this case and the procedures for the hearing to take public comment.  

10. On October 6, 2008, Applicant filed in this proceeding a Verified Emergency Application dated October 3, 2008.  That filing was treated as a motion for interim relief.  For the reasons stated in Decision No. R08-1196-I, the request for interim relief was granted.
  

11. On October 27, 2008, Cascade Village filed a motion to compel response to discovery addressed to Applicant.  By Decision No. R08-1185-I, the ALJ denied the motion as moot.  

12. By Decision No. R08-1196-I (mailed November 14, 2008), the ALJ granted in part Applicant's Verified Emergency Application.
  The grant of interim relief was subject to five conditions, one of which was a true-up provision.  The true-up provision included a requirement for refund (with interest) to customers should "the permanent recurring rates (i.e., Service and Facility Charges) for sewer service established by the Commission [be] lower than the interim recurring rates (i.e., Service and Facility Charges) for sewer service authorized by" Decision No. R08-1196-I.  Id. at Ordering Paragraph No. 11  

13. On December 9, 2008, Cascade Village filed a second motion to compel response to discovery addressed to Applicant.  Applicant opposed that motion.  Following an oral argument and for the reasons discussed below, the ALJ denied the motion.
   

14. On January 7, 2009, as scheduled, the ALJ held the final prehearing conference in this proceeding.  The Parties were present, were represented, and participated.  

15. The hearing to take public comment (public comment hearing) was held on January 12, 2009 at the time and in the location scheduled.  Although the hearing was publicized, no member of the public appeared to present testimony.  

16. The evidentiary hearing was held on January 12 through 14, 2009 as scheduled.  The ALJ heard the testimony of five witnesses.  Applicant presented the testimony of Mr. Terry J. Westemeir
 and Ms. Karla M. Hanlon.
  Cascade Village presented the testimony of Dr. Cornelius W. Corssmit.
  Staff presented the testimony of Ms. Pamela M. Fischhaber 
 and Mr. Randy Garroutte.
  By written testimony admitted by stipulation, Bush Mountain et al. presented the testimony of Mr. James A. Bush.
  None of the testimony is confidential.  

17. Hearing Exhibits No. 1 through No. 4, No. 14, No. 19, and No. 21 through No. 59 were identified, offered, and admitted into evidence.
  None of the exhibits is confidential.  

18. At the conclusion of the evidentiary hearing, the ALJ took the matter under advisement.  

19. Applicant, Bush Mountain et al., Cascade Village, and Staff each filed a statement of position.  Applicant and Staff each filed a response statement of position.  

20. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT  
21. Mill Creek is a Colorado Limited Liability Company in good standing.  It provides water utility service within its certificated service territory in San Juan County, Colorado and provides sewer service in the same area.  Mill Creek is a combined water and sewer entity.  

22. Intervenor Breeze Investments LLC is an Oklahoma Limited Liability Company, and James A. Bush is its manager.  Breeze Investments owns 25 percent of the undeveloped property in the Cascade Village development.  

23. Intervenor Breeze Energy LLC is an Oklahoma Limited Liability Company, and James A. Bush is its manager.  Breeze Energy owns 25 percent of the undeveloped property in the Cascade Village development.  

24. Intervenor James A. Bush Living Trust is a trust formed in Oklahoma to hold personal assets for estate planning purposes.  The Trust owns 25 percent of the undeveloped property in the Cascade Village development.  

25. Intervenor Bush Mountain LLC is a Colorado Limited Liability Company that is 100 percent owned by James A Bush Living Trust.  James A. Bush is its manager.  

26. Intervenors Breeze Investments LLC, Breeze Energy LLC, James A. Bush Living Trust, and Bush Mountain LLC, collectively, are Bush Mountain et al.  

27. Intervenor Cascade Village Condominium Association-2004 is a Colorado nonprofit corporation in good standing.  Cascade Village serves as the homeowners association for the benefit of owners of property at Cascade Village, a real estate development in San Juan County, Colorado.  

28. Intervenor Oppenheimer is an individual, is an owner of units at Cascade Village, and is an officer of Cascade Village Condominium Association-2004.  

29. Intervenor Staff is Litigation Staff of the Commission as identified pursuant to Rule 4 Code of Colorado Regulations 723-1-1007(a).  

III. DISCUSSION AND CONCLUSIONS  
A. Commission jurisdiction.  

30. The Colorado Court of Appeals has stated that  

[s]ubject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.  The issue of subject matter jurisdiction may be raised at any time, and the right to do so cannot be waived.  

In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004); see also Pueblo West Metropolitan District v. Southeastern Colorado Water Conservancy, 717 P.2d 955, 957 (Colo. 1986 ("it is axiomatic that questions of subject matter jurisdiction may be raised at any time.").  In addition, consent of the parties to subject matter jurisdiction cannot confer subject matter Commission.  Clinic Masters, Inc. v. District Court, 192 Colo. 120, 556 P.2d 473 (1976).  Finally, the failure of a party to raise the issue of subject matter jurisdiction neither confers nor precludes examination of subject matter jurisdiction.  

31. Irrespective of whether a party raises the issue, the Commission has the duty and responsibility to assure itself that it has subject matter jurisdiction.  Thus, although no party raised the issue, subject matter jurisdiction must be examined in this proceeding.  

32. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission's] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  

Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).  

33. The Commission derives its authority from article XXV of the Colorado Constitution
 and, as pertinent in this case, from the Public Utilities Law.
  The Commission's function is to regulate public utilities within the parameters established by the Colorado Constitution and the Public Utilities Law.  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 283 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  In fact, by virtue of constitutional and statutory authority, the Commission has "exclusive regulatory power over all public utilities."  Decision No. C02-1484 at ¶ 10.  

34. Prior to exercising its regulatory authority, the Commission must determine whether an entity is subject to its jurisdiction.  The Commission has at least this quantum of jurisdiction in every matter brought before it.  See, e.g., City of Thornton v. Public Utilities Commission, 154 Colo. 431, 435 391 P.2d 374, 376 (1964) (when the jurisdiction of a court, or that of a quasi-judicial agency, is raised, the court or agency "is vested with power to determine whether it has jurisdiction"); Decision No. C02-0424 (declaring certain transportation services not to be subject to Commission jurisdiction).  

35. The issue is whether Applicant, which is a limited liability company, is a "public utility" as defined in § 40-1-103(1)(a), C.R.S.  For the reasons discussed below, the ALJ concludes that it is not.  Thus, the ALJ concludes that this proceeding is not within the Commission's jurisdiction and should be dismissed without prejudice for lack of subject matter jurisdiction.
  

36. Section 40-1-103(1)(a)(I), C.R.S., as pertinent here, defines "public utility" as  

every ... water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of  

the Public Utilities Law.  (Emphasis and bold supplied.)  To refine further the definition of "public utility," § 40-1-103(1)(a)(II), C.R.S., was amended in 2008 to read:  

As used in this paragraph (a), "water corporation" includes a combined water and sewer corporation, whether as a single entity or as different entities under common ownership.  

(Emphasis supplied.)  

37. Mill Creek is an entity that provides both water and sewer service; and, as such, it is a combined water and sewer entity.  Throughout this proceeding, the Parties cited, and relied exclusively on, § 40-1-103(1)(a)(II), C.R.S., as the statute pursuant to which Mill Creek is a public utility and, thus, pursuant to which the Commission has jurisdiction over Mill Creek's sewer operation.  

38. To determine whether Mill Creek is a "water corporation" within the meaning of § 40-1-103(1)(a)(II), C.R.S., requires one to examine and to interpret that statute.  This is the first case brought pursuant to amended § 40-1-103(1)(a)(II), C.R.S.  There are neither Commission decisions nor court decisions interpreting this provision, as amended in 2008.  

39. The Commission's most fundamental responsibility is to interpret a statute in a way that effectuates the General Assembly's purpose or intent in enacting the statute.  In carrying out this responsibility, the Commission uses well-established canons (or principles) of statutory interpretation.  The Commission recently discussed those canons:  

To discern the intent of the legislature, the Commission must look first to the statute’s plain language.  Bd. Of County Comm’rs v. Costilla County, 88 P.3d 1188, 1193 (Colo. 2004).  Where the language of a statute is plain and clear, the Commission must apply the statute as written.  Univex Int’l, Inc. v. Orix Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996).  When a statute is silent on a certain matter and that silence prevents a reasonable application of the statute, we must endeavor to interpret and apply the statute despite that silence all the while striving "to effectuate the General Assembly’s intent and the beneficial purpose of the legislative measure."  In re Estate of Royal, 826 P.2d 1236, 1238 (Colo. 1992).  In [the case then before the Commission], since the legislature specifically included the distinction of duplication of facilities within a certificated territory, we should presume it specifically excluded a broader application of this concept to facilities within separate territories.  

Decision No. C09-0365 at ¶ 60 (footnote omitted) (italics and bold supplied).  In addition, the Commission has stated that,  

[w]hen construing a statute, courts and agencies must look first at the plain language of the statute.  Vaughan v. McMinn, 945 P.2d 404, 408 (Colo. 1997).  The courts [and administrative agencies] may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  Id.  Additionally, the courts and administrative agencies should presume that the legislature passed a statute with deliberation and with full knowledge of all existing law applicable to the same subject.  In re Questions Submitted by United States District Court, 499 P.2d 1169, 1171 (Colo. 1972).  

Decision No. C08-1182 at ¶ 24.  

40. Whether Mill Creek is a "water corporation" within the meaning of § 40-1-103(1)(a)(II), C.R.S., depends on whether Mill Creek meets the prerequisite of being a "corporation."  

41. The Public Utilities Law contains no definition of "corporation."  Thus, one must look elsewhere for the definition.  Section 7-101-401(11), C.R.S.,
 defines "corporation" as "a corporation for profit which is not a foreign corporation, incorporated under or subject to the provisions of" the Colorado Business Corporation Act.  In addition, as pertinent here, § 7-90-102(10), C.R.S.,
 defines "corporation" as a domestic corporation; and § 7-90-102(12), C.R.S., defines "domestic corporation" as "a corporation formed under or subject to the 'Colorado Business Corporation Act,' articles 101 to 117" of title 7, C.R.S.  Both of these statutory definitions require that a corporation be created pursuant to, or be subject to, the Colorado Business Corporation Act.  Further, the ALJ's research has found no statutory provision that states, and no Colorado case that holds, that an entity not formed under, or not subject to, the Colorado Business Corporation Act is a "corporation" within Colorado law.  

Limited liability companies are legal entities that are formed under the Colorado Limited Liability Company Act, article 80 of title 7, C.R.S.
  Applicant was formed under that Act.  Hearing Exhibit No. 1 at Exhibit 1.  As a limited liability company, Applicant was not created pursuant to the Colorado Business Corporation Act.  As a limited liability company, 

42. Applicant is not subject to the Colorado Business Corporation Act.  As a limited liability company, Applicant is not a "corporation" under Colorado law.  

43. Reading the language of § 40-1-103(1)(a)(II), C.R.S., it is clear that Mill Creek is not a "water corporation" because it does not meet the threshold qualification:  Mill Creek is not a "corporation" within the contemplation of Colorado law.  

44. The language of § 40-1-103(1)(a)(II), C.R.S., is plain and unambiguous.  To come within its provisions, an entity must be a corporation.  Applying the canons of statutory interpretation, then, one applies the statute as written and without resort to additional canons of statutory interpretation.  Thus, in this case, the inquiry into the General Assembly's intent ends with examination of the statutory language.  

45. Nonetheless, the ALJ notes that the structure and language of § 40-1-103(1)(a)(I), C.R.S., support the clear and unambiguous language of § 40-1-103(1)(a)(II), C.R.S.  Within the definition of "public utility" are the category "water corporation" and the separate category "person."
  The General Assembly added the sewer reference only to the "water corporation" category within the definition of "public utility."  As the Commission recognized in Decision No. C09-0365 at ¶ 60, including language in one statute (e.g., adding sewer to the § 40-1-103(1)(a)(II), C.R.S., definition of "water corporation") indicates that the General Assembly intended not to modify or to affect other statutes (e.g., the other categories -- for example, "person" -- within the § 40-1-103(1)(a)(I), C.R.S., definition of "public utility").  

Because Mill Creek is not a "water corporation," the Commission lacks subject matter jurisdiction over Mill Creek's sewer operation -- and, thus, subject matter jurisdiction in 

46. this case -- unless Mill Creek falls within another category within the definition of "public utility."  Mill Creek could be a "public utility" providing sewer service -- and the Commission then would have subject matter jurisdiction -- if (a) Mill Creek comes within the definition of "person" and (b) Mill Creek either "operates for the purpose of supplying the public for domestic, mechanical, or public uses ...[or is] declared by law to be affected with a public interest."  Section 40-1-103(1)(a)(I), C.R.S. (emphasis supplied).  

47. Section 40-1-102(10), C.R.S., defines "person," inter alia, as "any ... other legal entity."  Limited liability companies come within this category of "person" as they are legal entities formed under the Colorado Limited Liability Company Act.  Applicant is a limited liability company.  Applicant thus falls within the definition of "person" within the definition of "public utility."  

48. As to whether Mill Creek either operates "for the purpose of supplying the public for domestic, mechanical, or public uses ...[or is] declared by law to be affected with a public interest" (§ 40-1-103(1)(a)(I), C.R.S.), the Commission has addressed this exact question and has determined that Mill Creek meets neither requirement:  

 
In Decision No. C05-0949, we determined that, with respect to its provision of sewer service, Mill Creek was not a water corporation or a person providing water service.  We further determined that it was not a pipeline corporation because it did not deliver a commodity for purposes of consumption.  Additionally, we determined that Mill Creek was not one of the enumerated entities in § 40-1-103(1)(a), C.R.S., with respect to its sewer service because it did not meet the "supplying to the public" prong of the statutory analysis as required by [Board of County Commissioners v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986)].  However, in Decision No. C05-1255 we reconsidered our position and determined that the term "mechanical use" in § 40-1-103(1)(a), C.R.S., did incorporate sewerage and therefore found that Mill Creek was a utility with respect to its sewer service.  

 
After further consideration, we now resort to our original determination.  With respect to its sewer service, Mill Creek does not meet the statutory definition of a public utility as contemplated in § 40-1-103, C.R.S.  We agree with Mill Creek that the threshold question is whether the service in question involves the supply of water, because it is the act of supplying that subjects a person or entity to regulation, not the use to which the user puts the water once it has been supplied.  We further agree that it is the supply of water that is regulated, regardless of whether the water is used for domestic, mechanical, or public purposes.  

 
We note that the statute makes no specific reference to sewerage, in addition to the supplying of water that causes one to be subject to Commission jurisdiction.  Additionally, the Commission has rules in place to regulate water service, but no rules to oversee sewer service.  Therefore, we find that these considerations weigh in favor of finding that § 40-1-103(1)(a), C.R.S., does not include sewer service in its definition of a public utility.  Consequently, we grant reconsideration on this issue, reverse our holding in Decision No. C05-1255, and find that Mill Creek is not a public utility with respect to its sewer service.  

Decision No. C06-0195 at ¶¶ 9-11.
  

49. Decision No. C06-0195 rests on the Commission's interpretation of § 40-1-103(1)(a)(I), C.R.S.  For the reasons discussed above, the fact that § 40-1-103(1)(a)(II), C.R.S. ("water corporation"), has been amended to include sewer does not impact the Commission's analysis with respect to the definition of "public utility" in § 40-1-103(1)(a)(I), C.R.S.  The Commission's analysis is the most recent -- if not the only -- analysis of the issue.  

The ALJ concludes that she is bound by the Commission's analysis and interpretation and, consequently, may not find that Mill Creek meets the definition of "public utility."  In reaching this conclusion, the ALJ is well aware that "it is well-settled that decisions by the Commission and previous Commissions are not binding for different cases."  Decision No. C08-1182 at ¶ 99.  Notwithstanding this principle, the circumstances here are compelling (if not unique) and require adherence to the previous interpretation.  First, the issue is one of statutory interpretation.  Second, the Commission announced its interpretation in a case 

50. involving the same entity (i.e., Mill Creek, the Applicant here).  Third, and most importantly, the relevant circumstances and facts underlying the Commission's interpretation have not changed in the intervening period.  

51. Mill Creek does not meet the statutory definition of "public utility" with respect to its providing sewer service.  The Commission has no subject matter jurisdiction.  Although the case was heard, dismissal without prejudice is appropriate here because, without jurisdiction, the Commission cannot take any action that binds Mill Creek with respect to its sewer service.  

52. The Application should be dismissed without prejudice.  

B. Decision No. R08-1196-I.  

53. By Decision No. R08-1196-I, the ALJ granted Applicant's request for interim relief with respect to its sewer service and permitted Applicant to collect the interim rates found to be reasonable (on an interim basis) in that Order.  Applicant then filed tariffs and has been collecting the interim rates since the tariffs became effective.  

54. For the reasons discussed above and based on the conclusion reached above, Decision No. R08-1196-I is void ab initio because the Commission did not have the subject matter jurisdiction to enter it or to permit Applicant to collect interim rates.  As the Commission has no jurisdiction over Applicant, the ALJ concludes that the Commission cannot order Mill Creek to refund the monies collected pursuant to Decision No. R08-1196-I.
  

C. Motion to Compel Response to Discovery.  

55. On December 9, 2008, Cascade Village filed a second motion to compel response to discovery addressed to Applicant.  Applicant opposed that motion.  The ALJ heard oral argument.  
56. The documents sought by Cascade Village are  

all 2006 and 2007 financial information bearing on [Mill Creek Lodge Estates, LLC's (MC Lodge Estates)] creditworthiness, income, assets, and liability that could potentially bear on a Commission decision whether [MC Lodge Estates] could invest in, or assist in obtaining financing for, Mill Creek, in order that Mill Creek might finance and construct the wastewater capital improvements discussed in the Brilliam report and elsewhere in Mill Creek's application in this matter.  Please include (but do not limit responsive materials to) [MC Lodge Estates'] audited and unaudited annual reports and federal and state tax returns.  

Motion to Compel Response to Discovery by Mill Creek Water Sales and Distribution, LLC at 2.  

57. To obtain the requested documents, Cascade Village must establish that (a) the documents are relevant within the meaning of Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 26 and (b) the requested documents are in the "possession, custody, or control" of Mill Creek.  Colo.R.Civ.P. 34(a)(1).  

58. The ALJ will address first the issue of custody, possession, or control.  

59. There is no dispute that Mill Creek does not own, control, or possess -- and has no right to obtain -- the requested documents because the documents are the financial information and records of MC Lodge Estates.  MC Lodge Estates is a separate legal entity and is the parent of Mill Creek.  As a separate legal entity that is not a party in this proceeding, MC Lodge Estates itself has no obligation to produce the documents.  

60. Mill Creek cannot obtain the documents unless it is shown that, because Mill Creek has "no real separate corporate existence" (First Horizon Merchant Services, Inc. v. Wellspring Capital Management, LLC, 166 P.3d 166, 177 (Colo. App. 2007) (internal quotations omitted)), Mill Creek is the alter ego of MC Lodge Estates.  The issue presented, then, is whether the doctrine of alter ego applies so that it is possible to treat Mill Creek and MC Lodge Estates as one entity and, therefore, to order Mill Creek to produce MC Lodge Estates' documents.  

61. Whether the doctrine applies is a question of fact, and Cascade Village has the burden.  The record contains insufficient information from which to determine that Mill Creek is the alter ego of any other person or entity.
  As Cascade Village has not met its burden, the doctrine of alter ego cannot be applied to require Mill Creek to obtain and to produce the requested documents.  

62. Accordingly, because Mill Creek does not own, possess, or control the requested documents and because the doctrine of alter ego cannot be applied to require Mill Creek to obtain and to produce the requested documents, the motion to compel will be denied.
  

63. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  

1. The Application filed by Mill Creek Water Sales and Distribution, LLC, is dismissed without prejudice for lack of subject matter jurisdiction.  
2. Decision No. R08-1196-I is void for lack of subject matter jurisdiction.  
3. The Motion to Compel Response to Discovery by Mill Creek Water Sales and Distribution, LLC, which was filed on December 9, 2008, is denied.  
4. Docket No. 08A-373W is closed.  
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Application (including exhibits) is Hearing Exhibit No. 1.  


�  In this Decision, unless the context indicates otherwise, a reference to Cascade Village includes both Cascade Village and Mr. Oppenheimer.  


�  Decision No. R08-1196-I also denied a motion to strike the request for interim relief.  


�  The ALJ determined that the Verified Emergency Application would be treated as a motion for interim relief.  Decision No. R08-1196-I.  


�  On December 12, 2008, the Parties received notice that the motion was denied.  This Decision, infra, memorializes that ruling.  


�  Mr. Westemeir is a partner with Woodrum, Kemendo, Tate & Westemeir, PPLC (an accounting firm), and an owner/member of The Analytics Group, LLC.  He provides contract management services to Applicant, and his title is Manager/Chief Operating Officer.  His direct testimony and exhibits are Hearing Exhibit No. 10.  His rebuttal testimony and exhibits are Hearing Exhibit No. 19.  


�  Ms. Hanlon provides contract services to Applicant as its Chief Financial Officer.  Her direct testimony and exhibits are Hearing Exhibit No. 21.  


�  Dr. Corssmit is Vice President of Malcolm Pirnie, Inc., a multidisciplinary environmental engineering and consulting firm the clients of which are water, wastewater, and storm water utilities.  Within Malcolm Pirnie, Inc., he works in the Red Oak Consulting division in the Financial Services Group.  That group specializes in rate studies, financial planning, and management consulting services for municipal utilities and special districts.  His testimony and schedules are Hearing Exhibit No. 23.  


�  Ms. Fischhaber is employed by the Commission as Chief of the rail/Transit Safety and Water Section and Senior Professional Engineer.  Her testimony and exhibits are Hearing Exhibit No. 24.  


�  Mr. Garroutte is employed by the Commission as a Financial Analyst.  His testimony and exhibits are Hearing Exhibit No. 25.  


�  Mr. Bush is the manager of the entities that comprise Bush Mountain et al. His testimony is Hearing Exhibit No. 22.  Mr. Bush did not present oral testimony.  


�  Hearing Exhibits No. 5 through No. 13, No. 15 through No. 17, and No. 20 were marked, were offered, and were not admitted.  


�  As relevant, that article vests in the Commission "all power to regulate the facilities, service and rates and charges therefor, … of every corporation, individual, or association of individuals … operating with the State of Colorado … as a public utility, as ... may hereafter be defined as a public utility by the laws of the State of Colorado[.]"  


�  The Public Utilities Law is articles 1 through 7 of title 40, C.R.S.  


�  The determination that the Commission lacks subject matter jurisdiction impacts Decision No. R08-1196-I.  This is discussed below.  


�  Section 7-101-401, C.R.S., is the general definitions section for the Colorado Business Corporation Act, articles 101 through 117 of title 7, C.R.S.  


�  Section 7-90-102, C.R.S., is the definitions section for the Colorado Corporations and Associations Act, article 90 of title 7, C.R.S.  


�  Section 7-80-102, C.R.S., which is the definitions section for the Colorado Limited Liability Company Act, defines "limited liability company" as "a limited liability company formed under" article 80 of title 7, C.R.S.  


�  As discussed infra, Mill Creek comes within the definition of "person."  


�  The Commission Decision reversed the finding in Decision No. R05-0446-I that Mill Creek is a public utility with respect to sewer service.  


�  If the Order were not void ab initio for lack of subject matter jurisdiction, the ALJ would have ordered Applicant to refund 100 percent of the monies collected, with interest, as required by Decision No. R08-1196-I at ¶63 (true-up mechanism) and Ordering Paragraph No. 11 (same).  The ALJ would have required Applicant to make the refund within 30 days of the date on which this Recommended Decision becomes the decision of the Commission.  


�  The referenced record is the record as it stood at the time the Motion was submitted and decided (i.e., December, 2008).  


�  The ALJ does not reach the issue of the relevance of the requested documents.  
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