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I. statement

1. On February 13, 2009, N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) filed an application for initial receipt of support from the Colorado High Cost Support Mechanism Fund (CHCSM).  Viaero requests an order from the Commission confirming that it has satisfied the requirements of Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2847(f)(I), that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark, exceed the reasonable cost of providing basic local exchange service to customers.  

2. By Decision No. C09-0192, effective February 25, 2009, the Commission shortened the notice and intervention period in this application to March 12, 2009.  

3. On March 12, 2009, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention by Right.

4. On March 23, 2009, Viaero filed a Motion to Strike the OCC’s intervention.  Viaero argued that the OCC did not have the statutory authority to intervene in this matter and that many of the issues raised by the OCC were already decided in a previous docket or were beyond the scope of this docket and more appropriately addressed in the CHCSM rulemaking docket.

5. In Decision No. C09-0375, effective April 10, 2009, the Commission denied Viaero’s motion to strike and found that the OCC may intervene in this proceeding pursuant to § 40-6.5-106(2), C.R.S.  The Commission also noted that the OCC requested a hearing in this matter.

6. In response to Viaero’s claim that the Commission ordered that this matter be handled in an expedited manner, the Commission noted that it merely expressed a preference for such treatment, but did not explicitly order expedited treatment of this docket.  Additionally, the Commission found that “the amount of CHCSM support, if any, that Viaero will receive for the new territories will be retroactive to April 1, 2009, the first month beginning after the expiration date of the notice period in this docket.”  See, Decision No. C09-0375, pp. 5-6, ¶16.

7. The Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of both the scope of the docket, and the merits of Viaero’s application.  However, while the Commission did not rule on the merits, it did address the issue of whether the Commission’s identical support rule at 4 CCR 723-2-2848(d)(III)(A)(vii) as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  It left to the ALJ to hear the issue of whether the identical support rule, as applied to wireless companies like Viaero, violates that statute.

8. It is appropriate to hold a pre-hearing conference to address a procedural schedule, as well as address several issues related to the scope of this docket.  Primarily, the parties should be prepared to discuss the scope of the case.  The parties should also be prepared to discuss and set dates for a hearing on the matters discussed above.  The Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony that is pre-filed, or should be presented through oral testimony that is given during the hearing.  If the testimony will be presented orally at hearing, then, for each witness, a detailed summary of testimony will be filed.
  Resolution of this issue will influence the procedural schedule.

9. The Parties must also be prepared to discuss the following:  (a) the date by which Viaero will file its written question-and-answer direct testimony (if any) (or a detailed summary of its direct testimony) and copies of the exhibits it will offer in its direct case; (b) the date by which the OCC will file its written question-and-answer answer testimony (if any) (or a detailed summary of its answer testimony) and copies of the exhibits it will offer in its case; (c) the date by which Viaero will file its written question-and-answer rebuttal testimony (if any) (or a detailed summary of its rebuttal testimony) and copies of the exhibits it will offer in its rebuttal case; (d) the date by which the parties will file corrected written question-and-answer testimony and exhibits or will file updated detailed summary of testimony; (e) the date by which each party will file its pre-hearing motions;
 (f) the date for a final pre-hearing conference, if one is necessary; (g) the date by which the parties will file any stipulation reached;
 (h) the hearing dates;
 and (i) whether the parties wish to make oral closing statements at the conclusion of the evidentiary hearing or file statements of position.

10. The parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.

11. A party may raise any additional issue.

12. The undersigned ALJ expects the parties to come to the pre-hearing conference with proposed dates, including hearing dates, for the procedural schedule.  The parties must consult prior to the pre-hearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all parties.

13. A pre-hearing conference in this matter will be scheduled for June 4, 2009 at 9:00 a.m. 

II. ORDER

A. It Is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:


DATE:

June 4, 2009


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room




1560 Broadway, Suite 250




Denver, Colorado

2. This Order is effective immediately.

	(S E A L)
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ATTEST: A TRUE COPY
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Docket No. 08R-476T.


� The detailed summary of testimony will include at least significant disclosure of the content of the testimony, of the background of the witness, and of the witness's conclusions or recommendations (and the basis for each conclusion or recommendation).


� This date can be no later than seven calendar days before the first day of hearing.  


� This date can be no later than three business days before the first day of hearing.


� The length of the hearing will depend, to a large degree, on whether written question-and-answer testimony is prefiled.  
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