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I. STATEMENT

1. This matter commenced on June 2, 2006 when the City of Evans (City) filed an application seeking authorization to modify the existing at-grade crossing, including widening, new crossing surface, reconstruction, relocation of existing crossbucks, and advance warning railroad signing at the crossing of Weld County Road 33 (47th Avenue) across the Union Pacific Railroad Company (UPRR) railroad tracks near Mile Post 2.6, Fort Collins Branch, Weld County, Colorado, National Inventory No. 804531U.  

2. The application was approved by Commission Decision No. C06-0870, issued July 27, 2006, which authorized the City to proceed with the crossing improvements.  The proposed improvements to Weld County Road 33 were originally for the purpose of accommodating an expanded industrial growth on the southern edge of the City. 

3. On March 12, 2009, the City filed a Motion to Withdraw Application, requesting a withdrawal of its application because according to the City, the proposed industrial growth project was delayed on several occasions and again appeared to be delayed for an indefinite time period.  The City indicated that it requested to withdraw its application without prejudice, as the City intends at some future unspecified time to resubmit a new application concerning the same crossing.

4. On March 27, 2009, UPRR filed a response to the City’s Motion to Withdraw.  UPRR indicated that it opposed the motion because it had expended funds in this matter and the City should not be permitted to change its mind at UPRR’s expense.  While UPRR could not quantify its expenses at the time of the filing of its pleading, it indicated that it would not oppose the motion as long as all costs incurred by UPRR, including, but not limited to engineering and material costs that were paid for within 30 days of invoicing those costs.

5. On April 3, 2009, the Commission issued Decision No. C09-0348, which referred the motion to the undersigned Administrative Law Judge (ALJ) and required UPRR to file copies of the invoices it indicated need to be paid, for Commission review within 30 days of the date of its Order.  The Commission further requested that the ALJ review the invoices and determine the merits of the payments by the City prior to ruling on the Motion to Withdraw.  

6. On April 20, 2009, UPRR withdrew its objection to the City’s Withdrawal of Application without further comment.

7. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. Findings and conclusions

8. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

9. As indicated above, UPRR withdrew its objections to the City’s Motion to Withdraw without further comment.  Therefore the matter is now uncontested.  Since the motion is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1403.  

10. The undersigned ALJ finds good cause to grant the City’s Motion to Withdraw its Application in this matter.  Given the uncertainty of the current economy, coupled with the constant delays in the improvements to the industrial area, it is prudent for the City to withdraw its plans until such time as improvements to the surrounding area are more certain.

11. The ALJ notes that in Commission Decision No. C09-0348, Commission Staff indicated that it had no safety concerns with the proposed withdrawal. 

12. The ALJ also observes that UPRR, while expressing concerns in its objection to the City’s motion regarding the recovery of its costs, nonetheless withdrew its objection without further comment regarding such cost recovery.  While the Commission directed UPRR to file appropriate invoices for consideration of any cost recovery, UPRR filed no such invoices with its withdrawal of objection to the City’s motion.  Therefore, the ALJ finds that UPRR has waived its right to recover certain jurisdictional costs associated with the project.  

13. No further filings by either the City or UPRR are necessary.

14. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw Application filed by the City of Evans on March 12, 2009, is granted without prejudice.

2. Union Pacific Railroad Company waives its right to recover certain costs associated with the project consistent with the discussion above.

3. The docket is now closed

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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PAUL C. GOMEZ
________________________________
                      Administrative Law Judge
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