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I. statement  

1. On July 21, 2008, Kipling Ridge Metropolitan District (KRM District or Applicant) filed an Application in which the KRM District seeks authority to construct improvements to an existing at-grade highway-rail crossing located at Miller Street in the City of Wheat Ridge, Colorado (Miller Street Application).  This filing commenced Docket No. 08A-321R, the Miller Street Proceeding.  
2. On July 21, 2008, the KRM District filed an Application in which the KRM District seeks authority to construct improvements to an existing at-grade highway-rail crossing located at Lee Street in the City of Arvada, Colorado (Lee Street Application).  This filing commenced Docket No. 08A-322R, the Lee Street Proceeding.  

3. The Commission gave public notice of each Application in accordance with § 40-4-106(3)(a), C.R.S.  Both Notices of Application Filed were issued on July 28, 2008.  
4. On August 18, 2008, BNSF Railway Company (BNSF) intervened of right in the Miller Street Proceeding.  BNSF neither opposed nor contested the Miller Street Application.  The Commission recognized the BNSF intervention.  Decision No. C08-0954.  
5. On August 18, 2008, BNSF intervened of right in the Lee Street Proceeding.  On August 22, 2008, BNSF filed an Amended Notice of Intervention.  BNSF opposed the Lee Street Application.  The Commission recognized the BNSF intervention.  Decision No. C08-0954.  

6. By Decision No. C08-0954, the Commission deemed the two applications complete as of September 10, 2008; consolidated these two proceedings for all purposes; assigned the consolidated proceeding to an Administrative Law Judge (ALJ); and invited the Regional Transportation District (RTD), the City of Arvada, Colorado (Arvada), and the City of Wheat Ridge, Colorado (Wheat Ridge) to intervene.
  Arvada, RTD, and Wheat Ridge intervened in this consolidated matter within the timeframe allowed by the Commission.  
7. In its intervention, Wheat Ridge supported the Miller Street Application.  
8. In its intervention, RTD neither supported nor opposed the Miller Street Application.  In its intervention, RTD neither supported nor opposed the Lee Street Application.  

9. In its intervention, Arvada supported the Lee Street Application.  

10. Applicant has waived the provisions of § 40-6-109.5, C.R.S.  Decision No. R09-0063-I.  Applicant seeks a decision or on before May 8, 2009.  

11. BNSF, Arvada, Wheat Ridge, and RTD, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  
12. By Decision R08-1028-I, the ALJ vacated the procedural schedules, scheduled a prehearing conference, and required the Applicant to obtain counsel.  
13. On October 8, 2008, the ALJ held the prehearing conference as scheduled.  The Parties were present, were represented, and participated.  Following the prehearing conference, the ALJ issued Decision R08-1070-I, which scheduled the evidentiary hearing in this matter; scheduled a final prehearing conference;
 and established a procedural schedule.  

14. By Decision No. R08-1305-I, the ALJ granted the Applicant's Motion to schedule a hearing to take public comment and established procedures for the public comment hearing.  
15. The hearing to take public comment (public comment hearing) was held on January 8, 2009 at the time and at the location scheduled.  The ALJ heard the testimony of Ms. Maureen Phair
 and admitted into evidence Public Hearing Exhibit No. 1.  The testimony given at this public comment hearing and the Public Hearing Exhibit are evidence in this proceeding.  
16. The evidentiary hearing was held on January 8 and 9, 2009 at the time and location scheduled.  The ALJ heard the testimony of seven witnesses.
  Applicant presented the testimony of Messrs. Richard A. Schierburg,
 Taylor C. Goertz,
 and Ashland Vaughn.
  Arvada presented the testimony of Mr. Kevin Nichols
 and Deputy Fire Marshal Steve Steigleder.
  BNSF presented the testimony of Messrs. J. Lyn Hartley
 and Ken Murray.
  RTD presented the testimony of Mr. Ashland Vaughn.
  Wheat Ridge presented the testimony of Mr. Taylor C. Goertz.
  Hearing Exhibits No. 2, No. 3, No. 7 through No. 10, No. 13 through No. 18, No. 20 through No. 25, No. 28, and No. 33 through No. 37 were identified, offered, and admitted into evidence.
  
17. At the conclusion of the evidentiary hearing, the ALJ took the consolidated proceeding under advisement.  
18. Applicant, Arvada, BNSF, RTD, and Wheat Ridge each filed a post-hearing statement of position.  No response was permitted.  
19. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS OF FACT  
20. The KRM District is a quasi-municipal metropolitan district located in Jefferson County within the State of Colorado.  As a quasi-municipal metropolitan district, Applicant has authority to file the Applications.  
21. Intervenor Arvada is a Colorado municipal corporation located in Jefferson County within the State of Colorado.  The Lee Street crossing is located within the municipal boundaries of Arvada.  

22. Intervenor BNSF is the railroad that owns and operates the track at the Miller Street crossing and at the Lee Street crossing.  BNSF owns and operates all the track that is located within the KRM District.  
23. Intervenor RTD is an established district that is statutorily authorized to develop, to operate, and to maintain a mass transportation system for its district, which includes Boulder, Denver, and Jefferson counties and portions of Adams, Arapahoe, and Douglas counties.  RTD proposes to construct a commuter rail line along the existing BNSF right-of-way.  This proposed commuter rail line is known as the Gold Line and, if constructed, would cross the two crossings at issue in this proceeding.  
24. Intervenor Wheat Ridge is a Colorado municipal corporation located in Jefferson County within the State of Colorado.  The Miller Street crossing is located within the municipal boundaries of Wheat Ridge.  
25. The Federal Railroad Administration (FRA) assigns to each railroad crossing a unique identifier known as the DOT crossing number.  Each crossing in the country has such an unique crossing number.  
26. The two crossings at issue are the crossings at Miller Street and Lee Street.  The Miller Street crossing is DOT crossing number 244756B and is located at BNSF mile post number 9.53.  The Lee Street crossing is DOT crossing number 244757H and is located at BNSF mile post number 9.40.  
27. The two crossings at issue are located on the track of the BNSF Golden Subdivision and are two of five crossings located within a one-mile segment of that line.  The five crossings are located, from west to east, at Parfet Street, Miller Street, Lee Street, Kipling Parkway, and Independence Street.  

28. Parfet Street is an at-grade crossing.  The warning devices at the crossing consist of crossbucks only.  

29. Miller Street is an at-grade crossing.  The warning devices at the crossing consist of crossbucks only.  
30. Lee Street is an at-grade crossing.  The warning devices at the crossing consist of flashing lights and bells.  

31. Kipling Parkway is a grade-separated crossing.  
32. Independence Street is an at-grade crossing.  The warning device at the crossing consists of flashing lights, gates, and bells.  

33. A distance of approximately 686 feet separates the Miller Street crossing and the Lee Street crossing.  

34. Miller Street and Lee Street are proposed to provide access into the Arvada Ridge Development.  The Arvada Ridge Development is a 68-acre, mixed use development located between West 54th Street and West 50th Street (on the north and south) and between Kipling Parkway and Miller Street (on the east and west) in Arvada, Colorado.  The Arvada Ridge Development is a phased development that, at full build-out and as now planned, will contain a large retail center anchored by a Super Target, apartments, condominia, and transit-oriented development (TOD).  The TOD is planned to surround the proposed Arvada Ridge commuter rail station along the proposed FasTracks Gold Line commuter rail line.  
35. The retail center phase of the Arvada Ridge Development has been constructed.  At present, access to the Arvada Ridge Development retail area is available primarily from Kipling Parkway at West 51st Place and from West 50th Avenue.  Access to the site is also available from Miller Street; however, this access point is primarily for the use of vehicles and trucks delivering supplies and goods to the retail stores.  
36. The apartments, condominia, TOD, and Gold Line station are currently in the planning and approval phase.  At present, the apartments, condominia, TOD, and Gold Line station are planned to be in the northern portion of the Arvada Ridge Development parcel south of Ridge Road.  
37. The KRM District proposes the Lee street crossing as the main point of access to the TOD and Gold Line station, including station parking.  In addition, it proposes to use the Lee Street crossing and an access point off of Miller Street to access the apartments and condominia when they are constructed.  Finally, it proposes that the Miller Street access for the apartments and condominia will be a 32-foot wide street with one travel lane in each direction and with parking allowed, possibly on both sides of the street.  
38. As part of its FasTracks project, RTD proposes to construct the Gold Line along the existing BNSF right-of-way.  The Gold Line is planned as an 11.2-mile commuter rail line that will operate on two new standard gauge tracks.  As now planned, the two new commuter rail tracks will be located north of the existing BNSF track, with the BNSF track possibly being relocated a short distance to the south in some areas.  The northernmost of the two proposed Gold Line tracks is the westbound or outbound track, and the southernmost of the two proposed tracks is the eastbound or inbound track.  As planned at present, the Gold Line will originate at Denver Union Station and will terminate east of Ward Road.  RTD's current plan is to begin revenue service on the Gold Line in the fourth quarter of 2015.  
39. RTD plans to operate electrical multiple unit (EMU) rail vehicles that will comply with (i.e., meet) FRA crash standards.  The EMU vehicles are taller, wider, and heavier that the light-rail vehicles that RTD currently operates.  
40. As planned at present, the Arvada Ridge commuter rail station is proposed to consist of two station platforms, which riders will access via a pedestrian grade separation (or pedestrian bridge).  This proposed grade separation will span the BNSF rail line and the two Gold Line tracks and will allow pedestrians to walk to the RTD platforms.  The edge of the station platforms will be located approximately 150 feet from the edge of pavement of the proposed improvements to the Lee Street crossing.  
41. At present, BNSF operates both through train movements and switching movements through the Miller Street and Lee Street crossings.  There are two round-trip trains per day from Golden, Colorado to Denver, Colorado; this is a total of four trains through the Miller Street and Lee Street crossings on a daily basis.  BNSF conducts switching operations through the Miller Street and Lee Street crossings six days per week; the number of train movements through the crossings will vary based on the number of cars being switched.  
42. The BNSF timetable track speed on the existing line through the Miller Street and Lee Street crossings is 20 miles per hour (MPH).  Due to the condition of the track, however, BNSF currently has a slow order in place for the segment of the track where the Miller Street and Lee Street crossings are located; the slow order reduces the track speed through the crossings at issue to 10  MPH.  BNSF has no present plans to rescind that slow order.  
43. RTD estimates that, when the Gold Line goes into revenue service, there will be 200 trains per day (100 trains per day in each direction) traveling through the Miller Street and Lee Street crossings.  RTD estimates that the operational speed of the commuter rail trains will be no faster than 30 MPH through the Miller Street crossing.  It estimates that the operational speed of the commuter trains through the Lee Street crossing will be approximately 10 to 15 MPH because trains will either be accelerating from a stop leaving the station or will be decelerating as the train is about to enter the station area.  All outbound and inbound commuter rail trains will stop at the Arvada Ridge station.  
44. At both the Miller Street crossing and the Lee Street crossing, the KRM District seeks (a) to widen the roadway and (b) to install active warning devices.  
45. Additional facts are contained in the discussion below.  

III. DISCUSSION AND CONCLUSIONS  
46. The Commission has subject matter jurisdiction in this matter and has personal jurisdiction over the Applicant.  

A. Burden of Proof.  

47. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the requested improvements to the Miller Street crossing and to the Lee Street crossing meet the standard articulated below.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.  Applicant must meet this standard for each of the two crossings.  Applicant has met this burden of proof when the evidence of record, however slightly, tips in favor of granting each application.  

B. Applicable Standard.  

48. Sections 40-4-106(1),
 40-4-106(2),
 and 40-4-106(3)(a),
 C.R.S., both provide the jurisdictional basis for the Commission to act on applications to alter highway-rail crossings and establish the standard the Commission is to apply to such applications.  Based on the statutory language, the standard to be applied in these cases is:  will the alterations proposed by the KRM District for the Miller Street crossing and for the Lee Street crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms that the Commission ought to attach to the granting of each application?  
49. From the statutory language, the ALJ determines that public safety is the principal consideration used to determine if a crossing should be allowed and, if the crossing is allowed, to determine the appropriate safety devices for the crossing.  
50. The Commission's principal function in this proceeding is to determine whether the Miller Street and Lee Street crossings should be upgraded in order to prevent accidents and to promote public safety.  As to the Lee Street Crossing, there is the question of whether closing that crossing is the more appropriate method to prevent accidents and to promote public safety.  
51. The Commission's decision in each of these cases is of necessity predictive because it deals with prevention of accidents and promotion of public safety in the future whether the crossing is altered or abolished.  Needless to say, no one predicts the future with absolute certainty and accuracy.  Rather, one makes the best judgment one can based on the data available.  This is the Commission's charge and responsibility in cases such as those presented in this consolidated proceeding.  

C. Miller Street Crossing.  

52. Miller Street is currently a two-way, two-lane asphalt-paved roadway with one lane in the northbound direction and one lane in the southbound direction.  The warning devices at the crossing currently consist of crossbucks.  
53. The existing traffic volumes on Miller Street are 2,430 vehicles per day (VPD), and the existing speed limit is 35 MPH.  North of the Miller Street crossing, there are approximately 40 feet of storage distance available for vehicles.  

54. In its Miller Street Application, Applicant proposed to widen Miller Street to a three-lane, asphalt-paved roadway with two lanes in the northbound direction and one lane in the southbound direction.  Applicant also proposed to install at this crossing active warning devices consisting of flashing lights, two-quadrant gates, bells, constant warning time circuitry, and advance warning signage and pavement markings.  These active warning device improvements were estimated to cost $168,562.  

55. Wheat Ridge supports the Miller Street Application.  

56. BNSF does not oppose the Miller Street Application.  

57. RTD is neutral regarding the Miller Street crossing.  RTD wishes to ensure that its future project is not constrained by the improvements at the crossing.  

58. At the hearing, RTD provided testimony that impacts the proposed improvements for the Miller Street crossing.  First, RTD proposes to build two new tracks to the north of the existing BNSF track.  The right-of-way constraints at this crossing will require that the RTD tracks be located in an area that will result in the edge of the dynamic envelope
 abutting the right-of-way for Ridge Road, the east-west road that basically parallels the BNSF track alignment.  Because of the right-of-way constraints, there will be little or no storage distance available for vehicles.  As a result, the Ridge Road alignment may need to be shifted north.  Second, RTD proposes to install four-quadrant gates at the Miller Street crossing as part of the Gold Line project.  The four-quadrant gate installation proposed by RTD for the Gold Line project shows the entrance gates in locations that are different than the entrance gate locations for the two-quadrant gate system proposed in the Miller Street Application.  

59. During the evidentiary hearing and largely in response to RTD's information, Applicant proposed changes to the improvements described in the Miller Street Application.  The KRM District wants to accommodate the potential future four-quadrant gate system that RTD proposes for the Miller Street crossing.  To accomplish that end, KRM District amended the improvements to include a request that the two-quadrant gates be designed, and that additional cable be buried, so that, in the future, the gates could be moved to accommodate a four-quadrant gate system.  The KRM District also requests that the signal bungalow (to be built as part of the Application) be sized to accommodate a four-quadrant gate system in the future.  Although it is likely that these changes, if approved, will increase the cost of the Miller Street crossing, no estimate of the cost for these changes was provided during the hearing.  

60. Two additional issues regarding the Miller Street crossing were raised during the hearing:  medians and sidewalks.  

61. The Application seeks authority to construct two-quadrant gates.  BNSF suggested that the KRM District consider installing center medians at the Miller Street crossing to reduce the likelihood that a driver might circumvent the gates by driving around them when they are in the down position.  Applicant's engineer had a concern about installing a center median at this crossing because the proposed cross-section of Miller Street is very close to the BNSF switch.  The KRM District is not opposed to adding a median; however, the KRM District does not know if there will be enough room to install such a median.  

62. Construction of medians at the Miller Street crossing will be required.  The medians will prevent drivers from attempting to drive around the signal gates when they are in the down position.  The ALJ recognizes that uncertainty exists with respect to the ability to construct the medians.  The record does not contain more than speculation that construction of the medians may be problematic.  Should it develop that medians cannot be constructed, an appropriate filing can be made to relieve Applicant of this condition.  
63. The second issue involves sidewalks at the Miller Street crossing.  The KRM District proposes to construct the sidewalks as attached sidewalks that would be blocked by the proposed crossing gates.  Hearing Exhibit No. 36 (Applicant's proposal in response to RTD's concerns, as discussed above).  
64. Wheat Ridge supports configuration of the sidewalks and related infrastructure shown in the Miller Street Application as filed (see Hearing Exhibit No. 2 at Exhibit B-1).  Wheat Ridge argues that (a) the original design was approved by Wheat Ridge before the Miller Street Application was filed; (b) the original design contains all the improvements shown in Hearing Exhibit No. 36; (c) the original design provides a safer crossing for pedestrians; and (d) there was no objection to the original design.  
65. Arvada requests that the Commission not enter a decision at this time as to the existence or non-existence of the sidewalk at the Miller Street crossing and instead defer that decision until the RTD files its application with respect to the Gold Line.  

66. The KRM District, RTD, and BNSF take no position regarding the sidewalks and related infrastructure at the Miller Street crossing.  

67. The arguments of Wheat Ridge are persuasive.  Construction of sidewalks through to Ridge Road will be required at the Miller Street crossing.  Applicant will be ordered to construct the sidewalks and related infrastructure as shown in Hearing Exhibit No. 2 at Exhibit B-1 (the Miller Street crossing schematic drawing), except as modified by this Decision.  
68. Rule 4 CCR 723-7-7211(f) requires that, "[w]herever practicable, sidewalks and/or bike paths should be detached from the curb and constructed behind the crossing signal mast."  (Emphasis supplied.)  For the Miller Street crossing, the record establishes that it is practicable to detach the east sidewalk and to construct that sidewalk behind the crossing signal mast.  For the west sidewalk, the record establishes that, due to the location of the BNSF switch, it is not practicable to detach the sidewalk and to construct that sidewalk behind the crossing signal mast.  

69. To comply with Rule 4 CCR 723-7-7211(f), the sidewalk on the east side of Miller Street will be ordered to be constructed as a detached sidewalk such that the sidewalk is constructed behind the back of the active warning signal gate counterbalance.  Because of the location of the BNSF switch, the sidewalk on the west side of Miller Street will be ordered to be constructed as an attached sidewalk because the Commission's preferred construction is not practicable.  
70. All Parties agreed that the Miller Street crossing should be upgraded and agreed that it is appropriate to phase-in the installation of the upgrades at the crossing.  
71. The first phase will include:  (a) installation of flashing lights, (b) construction of two-quadrant gates with additional and sufficient cable buried so that, in the future, the gates can be moved to accommodate a four-quadrant gate system; (c) installation of bells; (d) installation of constant warning time circuitry; (e) construction of a signal bungalow appropriately sized to accommodate a four-quadrant gate system in the future; and (f) pavement markings and advance warning signage.  If approved, the first phase will be constructed immediately.  The instant proceeding addresses only the improvements to be done in this first phase.  
72. The second phase will be based on, and address, the construction of the new RTD Gold Line tracks.  RTD has acknowledged that it will need to file, in the future, an application with the Commission.  That application will address, at a minimum, construction of the FasTracks lines through the Miller Street crossing and upgrades or improvements (if any) to crossing signals; interconnection with, and preemption of, traffic signals; and safety devices that may be necessary with the construction of the Gold Line.  The second phase improvements (if any) will result from this future application.
  
73. No party in this proceeding had an issue with or opposed the proposed street improvements and the crossing improvements consisting of flashing lights, entrance gates set as required by the Manual on Uniform Traffic Control Devices (MUTCD), bells, constant warning time circuitry, a signal bungalow sized to allow expansion of the crossing from two-quadrant gates to four-quadrant gates in the future, pavement markings, and advance warning signage (i.e., the first phase improvements).  The Parties agreed that these improvements are proper given the proposed Arvada Ridge Development construction.  

74. The MUTCD is issued by the U.S. Department of Transportation Federal Highway Administration and, as pertinent here, is intended to create uniform standards for traffic controls for highway - rail grade crossings.
  A state may adopt the MUTCD with any changes necessary to comply with state law.  
75. The Colorado Transportation Commission has adopted the MUTCD as establishing the signage, striping, and signal location standards to be followed for at-grade railroad crossings in Colorado.  Part 8 of the MUTCD, which addresses traffic controls for highway - rail grade crossings, is Hearing Exhibit No. 25.  
76. The signage shown in Hearing Exhibit No. 2 at Exhibit B-1 does not conform to that required by the MUTCD.  Thus, the signage shown in that Exhibit will not be ordered.  Signage that conforms to the MUTCD will be required.  
In Hearing Exhibit No. 2 at Exhibit B-1, Applicant shows a W10-2 sign on the north leg of the intersection of Miller Street and Ridge Road.  The W10-2, 3, and 4 signs are to be placed on roadways parallel to railroad tracks, as shown in Hearing Exhibit No. 2 at Exhibit B-1 for the signage along Ridge Road.  The W10-1 sign is the appropriate warning sign to be placed on the north leg of the intersection of Miller Street and Ridge Road, and this signage will be ordered to be installed.  In addition, the R8-8 "Do Not Stop On Tracks" sign is in an inappropriate location.  The MUTCD states that this sign can be placed on either the near side or far side of the crossing.  The location shown in Hearing Exhibit No. 2 at Exhibit B-1, however, is 

77. too far from the crossing.  If the R8-8 "Do Not Stop On Tracks" sign is to be placed, then it will be ordered to be placed on a separate post closer to the crossing.  This will help to assure that the sign is effective.  

78. Applicant has agreed to pay the costs of the improvements.  Cost allocation is not an issue with respect to the Miller Street Application.  
79. The at-grade crossing improvements described in the Miller Street Application, as changed at the hearing and as further modified by this Decision, are reasonable and necessary to prevent accidents and to promote public safety.  The present and future public safety require, and will be served by, granting of the Miller Street application, as changed at the hearing and as further modified by this Decision.  
80. Applicant has met its burden of proof with respect to the Miller Street crossing.  The record evidence establishes, and the ALJ finds and concludes, that the improvements to the Miller Street crossing, as discussed in the testimony and in this Decision, should be made.  

81. The Miller Street application, as modified, will be granted, subject to the conditions below.  The KRN District will be ordered to construct, at its expense, the at-grade crossing improvements sought by the Miller Street Application, as modified.  
82. As a condition of granting the Miller Street Application, KRM District will be ordered to file a copy of the signed construction and maintenance agreement for the Miller Street crossing on or before August 31, 2009.  Applicant will be ordered to make this filing in Docket No. 08A-321R.  
83. As a condition of granting the Miller Street Application, KRM District will be ordered to obtain an updated estimate for the costs of the revised active warning system at the Miller Street crossing and to file a copy of that estimate at the same time it files the construction and maintenance agreement (i.e., on or before August 31, 2009).  Applicant will be ordered to make this filing in Docket No. 08A-321R.  
84. As a condition of granting the Miller Street Application, KRM District will be ordered to inform the Commission in writing when the at-grade construction and upgrades are complete and operational at the Miller Street crossing.  Applicant will be ordered to make this filing within ten calendar days of the date on which the improvements ordered in this Decision become operational.  The Commission will expect this written notification on or before October 30, 2009, which is approximately six months from the date of this Decision.  The Commission understands, however, that this written notification may be provided earlier or later than October 30, 2009, depending on changes or delays to the construction schedule.  
85. Pursuant to Rule 4 CCR 723-7-7211(c), Wheat Ridge will be ordered to maintain the roadway improvements, the pavement markings, and the signage at the Miller Street crossing at its expense.  
86. Pursuant to Rule 4 CCR 723-7-7211(c), Arvada will be ordered to maintain the advanced warning signage within its municipal boundaries at its expense.  
87. Pursuant to Rule 4 CCR 723-7-7211(a), BNSF will be ordered to maintain its track, ties, warning devices, and other railroad equipment at the Miller Street crossing at its expense.  
D. Lee Street Crossing.  

88. Lee Street is currently a two-way, two-lane asphalt-paved roadway with one lane in the northbound direction and one lane in the southbound direction.  The Lee Street crossing is not available for use by the general public because, at present, the roadway ends just south of the crossing and access into the property south of the crossing is blocked by a gate.
  The crossing has been unavailable for use by the general public since at least 2004.  

89. The warning devices at the crossing at present are red flashing lights that face the roadway north and south, bells, and crossbucks.  The flashing lights are mast mounted in each quadrant of the crossing except the northeast quadrant.  
90. The existing traffic volume on Lee Street is zero VPD.
  A traffic study done in May, 2003 and last revised in January, 2004
 projects that, with the development of the Arvada Ridge Development parcel south of Ridge Road, the traffic volume using the Lee Street crossing will be 6,950 VPD.  The portion of the study in evidence is of very limited value, however, because (a) there are no projections of the vehicular traffic to and from the proposed Gold Line commuter rail station; (b) there are no projections of the vehicular traffic flow likely to occur when the Arvada Ridge Development is built-out (i.e., when the retail center, the apartments, the condominia, and the TOD are completed) as now planned; (c) the study is based on a development plan that is not the current plan; and (d) the study does not show, and thus does not take into account, all access points into the Arvada Ridge Development site south of Ridge Road.  
91. North of the Lee Street crossing, there is approximately 35 feet of storage distance available for vehicles.  
The goal of the Arvada Ridge Development is to give residents a pedestrian- and resident-friendly neighborhood environment that discourages the use of vehicles.  The goal 

92. includes reasonable access to the site.  Although many years of planning have gone into the overall development to achieve that goal, the final plans for the development are not yet approved.  
93. The only reported accident at the Lee Street crossing was a pedestrian accident in the mid-1980s.  
94. The Arvada Fire Protection District provides emergency response to the Arvada Ridge Development.  

95. The response routes and response times to the portion of the Arvada Ridge Development just south of Ridge Road
 would be approximately the same using either the Miller Street crossing or the Lee Street crossing.  
96. The Arvada Fire Protection District has seen both the Miller Street crossing and the Lee Street crossing blocked by a train at the same time.  If those crossings are blocked, emergency response to the Arvada Ridge Development could take additional time because another nearby crossing would need to be used.  This situation exists at present if the Miller Street crossing is closed because the Lee Street crossing is not open to the public and emergency vehicles cannot use the crossing (and have been unable to use the crossing since at least 2004).  There was little or no persuasive evidence that the additional response time would be more than one or two minutes.  
97. Given the proposed operational speeds of trains through these crossings and assuming that the Miller Street crossing and the Lee Street crossing are improved as requested (i.e., active warning devices and constant warning circuitry are installed), there will be little difference in time between activation of the warning devices at one crossing and activation of the warning devices at the other crossing.  The difference in timing will be so slight as to make little practical difference to an emergency responder.  
98. BNSF's through trains have 40 to 100 cars.  Assuming an average train length of 50 to 70 cars, the through trains are 4500 to 4900 feet in length.  The Miller Street crossing and the Lee Street crossing are less than 700 feet apart.  If the Miller Street crossing and the Lee Street crossing are improved as requested, both the Miller Street crossing and the Lee Street crossing will be open and will be closed at virtually the same time when there is a through train.  
99. BNSF's switching operation uses a train that may have eight to 16 cars (a length of 600 to 700 feet).  When a switching train has 16 cars, it will block both the Miller Street crossing and the Lee Street Crossing.  If the Miller Street crossing and the Lee Street crossing are improved as requested (i.e., active warning devices and constant warning circuitry are installed), it is likely that the Miller Street crossing and the Lee Street crossing will be open and will be closed at virtually the same time when there is a switching train.  
100. For all practical purposes, if both the Miller Street and Lee Street crossings are upgraded as proposed and given the approximately 686-foot separation between the crossings, the two crossings will function essentially as one crossing.  Therefore, if either a through train or a switching train is occupying one crossing, both crossings will be blocked either by the gate arms or by the train itself.
  
101. BNSF's switching operation primarily involves the Miller Street crossing and can block that crossing for one to two minutes at a time.  When requested to do so, BNSF personnel will move, and have moved, the switching train to allow emergency vehicles to proceed across the Miller Street crossing.  

102. Access to the existing retail development in the southern portion of the Arvada Ridge Development is available from 50th Avenue, 51st Place, and Miller Road, although the Miller Road access is primarily for vehicles making deliveries to the Arvada Ridge Development retail shops.  Access points for the planned but not yet approved residential and TOD developments on the northern portion of the Arvada Ridge Development south of Ridge Road are proposed from Miller Street, Lee Street, and 51st Place.  

103. If the Lee Street crossing is unavailable, persons (including emergency responders) seeking access to the Arvada Ridge Development have at least four alternative crossings available within less than one mile of the Lee Street crossing.  The closest crossings are Miller Street (to the west) and Kipling Parkway (to the east).  The closest at-grade crossings are Miller Street (to the west) and Independence Street (to the east).  The Miller Street crossing is approximately 686 feet to the west of the Lee Street crossing, the Kipling Parkway crossing is approximately 0.14 mile to the east of the Lee Street crossing, and the Independence Street crossing is less than 0.40 mile to the east of the Lee Street crossing.  
104. If the Miller Street crossing is unavailable, then the Parfet Street crossing could be used.  The Parfet Street crossing is an at-grade crossing approximately 0.5 mile to the west of the Lee Street crossing.  
105. The FRA has suggested, or has provided guidance, that railroads should close 25 percent of all public crossings in the nation.  Based on the record, it appears that the FRA statement is an informal statement made by a FRA administrator who no longer holds that position; is not codified in statute or in FRA rule (either a substantive rule or an interpretative rule); and is not in writing.  Based on the record, the statement appears to be one individual's opinion stated orally and does not appear to be a formal policy of the FRA developed using formal or established procedures.  

106. In its Lee Street Application, the KRM District proposed to extend Lee Street south of the crossing and to widen the roadway to a three-lane, asphalt-paved roadway with two lanes in the northbound direction and one lane in the southbound direction.  KRM District also proposed to install at this crossing active warning devices consisting of flashing lights, two-quadrant gates, bells, constant warning time circuitry, and advance warning signage and pavement markings.  These active warning device improvements were estimated to cost $156,200.  

107. At the hearing, RTD provided information that impacts the proposed improvements for the Lee Street crossing.  RTD proposes to build two new tracks to the north of the existing BNSF track and, possibly, to relocate the existing BNSF track approximately 25 feet to the south of its existing location.  RTD proposes to build the Gold Line Arvada Ridge commuter rail station approximately 150 feet east of the Lee Street crossing.  If the Lee Street crossing remains, RTD proposes to install four-quadrant gates at the Lee Street crossing.  

108. During the hearing and largely in response to RTD's information, Applicant proposed changes to the improvements described in the Lee Street Application.  The KRM District wants to accommodate the potential future four-quadrant gate system that RTD proposes for the Lee Street crossing.  To accomplish that end, the KRM District amended the improvements to include a request that the two-quadrant gates be designed, and that additional cable be buried, so that, in the future, the gates could be moved to accommodate a four-quadrant gate system.  The KRM District also requests that the signal bungalow (to be built as part of the Application) be sized to accommodate four-quadrant gates in the future.  Although it is likely that these changes, if approved, will increase the cost of the Lee Street crossing, no estimate of the costs for these requested changes was provided during the hearing.  

109. There was general agreement that pedestrians often will take the path of least resistance.  Recognizing this tendency, RTD plans to construct a pedestrian bridge from the TOD and station parking (located south of the railroad tracks) over the railroad tracks to the Gold Line Arvada Ridge commuter rail station.  

110. BNSF's experience with pedestrians around railroad tracks (e.g., when they are able to do so, pedestrians cut across railroad tracks to shorten the distance they walk) confirmed that general agreement.  In addition, that experience strongly suggested that pedestrians will tend to walk the 50 feet to cross at the at-grade Lee Street crossing rather than climb the stairs (or wait for the elevator) to the pedestrian overpass.  

111. During the hearing, the KRM District proposed a number of configurations for the Lee Street crossing.  Some of the configurations were proposed in response to the stated concerns about the station location and pedestrian access to the station.  The KRM District recognized that none of its proposals will prevent all pedestrians from crossing the tracks.  
112. The first proposal is found in Hearing Exhibit No. 3 (the Lee Street Application as filed) and shows sidewalk improvements to Ridge Road and two-quadrant gates.  This proposal does not include the proposed Gold Line tracks.  
113. The second proposal is found in Hearing Exhibit No. 35 shows installation of four-quadrant gates at the Lee Street crossing and elimination of the sidewalk along Lee Street by the crossing and station site.  The KRM District acknowledged that this proposal could create a queuing issue
 without a traffic signal at the intersection of Lee Street and Ridge Road, which signal has preemption and interconnection.  
114. The third proposal, offered orally during the hearing, is to add fencing or some other type of barrier (such as a retaining wall) near the location of the proposed station pedestrian overpass to deter pedestrians from trying to walk to Lee Street and using the Lee Street crossing to get to the station platforms.  Applicant stated that this proposal could not be assured because Arvada has not been consulted about, and has not approved, the proposal.  
115. The fourth and last proposal, offered orally at the hearing, is to have two-quadrant gates with extra cabling available so that the crossing could be reconfigured for a four-quadrant gate system in the future.
  

116. Applicant has agreed to pay the costs of the improvements.  

1. Arguments of the Parties.  
117. Applicant states that the principal contested issue is whether the Lee Street crossing should remain open.  Applicant argues that, "to promote the public interest in convenient, efficient, and easy access to the Arvada Ridge Development and the associated proposed commuter rail stop for members of the public as well as health and safety first responders" (Applicant Statement of Position at 4), the crossing should remain open.  
118. In support of its position, the KRM District first argues that, if the crossing is closed, residents in the Arvada Ridge Development will lose convenient access to the proposed TOD.  In particular, according to Applicant, closing Lee Street crossing would increase both the travel time and mileage for people traveling to or from the Gold Line station or the new apartment complex; would diminish the convenience of the mass transit system; and would undercut Arvada's stated goal of a pedestrian-friendly development.  
119. Second, KRM District states that there is no evidence that keeping the crossing open will increase the risk of accidents.  If the crossing is closed, however, Applicant asserts that emergency responders would have one less access point to the Arvada Ridge Development site.  The result, according to Applicant, would be injurious to the public health and safety because the additional travel time and mileage would increase emergency response time.  
120. Third and finally, Applicant asserts that closing the Lee Street crossing would run directly count to, and would compromise implementation of, the public policy established in the Arvada urban renewal plan and the Arvada Ridge Development.  
121. The KRM District concludes that both the weight of the evidence and the overall public interest clearly support and favor keeping the Lee Street crossing open in order to benefit the citizens in the area.  

122. The KRM District, Arvada, and public commenter Arvada Urban Renewal Authority urge the Commission to keep the Lee Street crossing open.  

123. BNSF opposes the Lee Street Application and asks the Commission for an order closing the Lee Street crossing.  

124. First, BNSF has concerns about pedestrian activity at the proposed Arvada Ridge station.  It states that the issue of pedestrians crossing the tracks to reach the commuter train station platforms is a serious concern because of the risk of pedestrian-train accidents.  In addition, BNSF argues that insufficient attention has been paid to the issue of pedestrian awareness of either freight trains or commuter trains approaching the Lee Street crossing from the west.  BNSF states that, if it is open, the crossing will be a three-track crossing with both freight trains and commuter trains using the crossing.  With a three-track crossing so close to the commuter rail station, BNSF is concerned about the following:  pedestrians see the gates down and a train in the commuter station; then, once that train pulls away, pedestrians might believe that the train in the station was the only train in the area; and, as a result, pedestrians may not consider that a second or third train could be approaching the crossing.  BNSF argues that a train leaving the station may lull pedestrians so that they may not look for a second, or even a third, train that could be approaching the crossing, particularly a train approaching from the opposite direction (i.e., the west).  
125. Second, BNSF argues that the Lee Street crossing is redundant.  BNSF asserts that one can access the Arvada Ridge Development using either the Kipling Parkway grade-separated crossing or the Miller Street at-grade crossing, thus rendering the Lee Street crossing redundant.  In addition, BNSF cites and relies on the FRA recommendation that railroads close 25 percent of all public crossings in the nation.  
126. Third and finally, BNSF argues that Hearing Exhibit No. 33 (a portion of the Arvada Ridge Development Traffic Impact Study) does not support the need for Lee Street as an access point into the Development area.  BNSF notes that the referenced traffic study shows that 15 percent of the overall projected traffic for the Arvada Ridge Development will use Lee Street.  BNSF asserts that the traffic study is flawed because of the way in which the study was performed and because the study failed to include all proposed access points, particularly the proposed Miller Street access point for the residential units.  BNSF concludes that, had the study been conducted properly and had the additional access point for the residential units been included, the volume of traffic that the study predicts will use Lee Street for access to the Development area would be less than that contained in the study.  BNSF points out that Applicant's own engineer acknowledged that Lee Street is a minor player in terms of site access.  

127. Applicant states that, if the Lee Street crossing remains open, the Parties generally agree that the Commission should order the improvements described in the Lee Street Application, as changed during the hearing.
  

128. Arvada supports the Lee Street Application.  Arvada requests that the Commission approve the sidewalks as shown in Hearing Exhibit No. 3 (original Lee Street Application).
  

129. RTD is neutral regarding the Miller Street crossing.  RTD wishes to ensure that its future project is not constrained by the improvements at the crossing.  

2. Discussion and Conclusions.   
130. There are two issues for Commission decision:  (a) whether to keep the Lee Street crossing open; and (b) if the crossing is open, whether to authorize the improvements described in the Lee Street Application, as modified during the hearing.  Each of these is discussed below.  

131. BNSF recommends that the Lee Street crossing be closed.  This recommendation will not be adopted.  

132. In the Lee Street Application, KRM District proposed to make improvements to the existing Lee Street crossing.  As required by § 40-4-106(3)(a), C.R.S., notice was provided to adjacent property owners, affected utilities, and other persons potentially affected by the application.  This statutory notice provision applies to both improvements to crossings and to crossing closures.  If this were the only pertinent consideration and only relevant notice provision, then BNSF's recommendation could be entertained in this proceeding.  

133. Rule 4 CCR 723-7-7208(c) contains detailed notice provisions that apply to crossing closures.  There is no evidence in the record that notice of the proposed closing of the Lee Street crossing was given in accordance with the cited Rule.
  In addition, the caption of the Lee Street Proceeding (i.e., Docket No. 08A-322R) states that the application under consideration in that docket seeks authorization "to construct an at-grade crossing at an existing at-grade crossing[.]"  There is no indication -- and, thus, no notice to interested persons -- that, as a result of Lee Street Proceeding, the crossing might be closed.  Nothing in the record shows that a person, other than someone who heard the testimony in this proceeding, would have notice that closing the Lee Street crossing was an issue in the Lee Street Proceeding.  For these reasons, the ALJ finds that the issue of closing the Lee Street crossing was not properly noticed; is outside the noticed scope of the Lee Street Proceeding; and will not be entertained in this consolidated case.
  

134. The ALJ now turns to the issue of whether the Lee Street Application should be granted and the improvements authorized.  For the reasons discussed below, the Lee Street Application should be denied.  
135. The standard used to determine whether improvements are appropriate is:  will the proposed improvements serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms that the Commission should attach to the granting of an application?  In this case, based on the evidence, the ALJ finds that improvements to the Lee Street crossing will neither prevent accidents nor promote public safety.  
136. First, given the proposed operations of the Miller Street and Lee Street crossings with both crossings upgraded to active warning devices, the Lee Street crossing is not necessary as an emergency access point to the Arvada Ridge Development.  The record shows that either both crossings will be available (i.e., open) or both crossings will be blocked.  If both crossings are blocked, emergency responders will have to enter the development through either the access point from 50th Avenue, from the access point from 51st Place, or from Miller Street via Parfet Street and backtracking via 50th Avenue to Miller Street.  If both crossings are open, access to the site via the Miller Street crossing is available.  
137. Second, the evidence shows that the Miller Street crossing, when improved as ordered in the Miller Street Proceeding, will provide adequate access to the Arvada Ridge Development and will adequately accommodate the proposed traffic volumes generated by the site.  Because the Miller Street crossing will be able to accommodate the Arvada Ridge Development site traffic, the record establishes that, at this time, the Lee Street crossing is an unnecessary and redundant access for vehicles.  

138. Third, the location of the Arvada Ridge commuter rail station so close to the Lee Street crossing creates serious pedestrian safety concerns.  The station platforms are proposed to be located approximately 150 feet from the Lee Street crossing.  If the Lee Street crossing is improved and available, then pedestrians who wish to avoid the stairs and elevators of the pedestrian grade separation likely will use the at-grade crossing at Lee Street to walk to the commuter rail station.  This would have the effect of reducing the value of the pedestrian grade separation.  The ALJ is persuaded that, given a choice, many pedestrians will use the at-grade crossing at Lee Street to get to the station platforms rather than walking up the steps or waiting for the elevator to cross the tracks by means of the pedestrian bridge.  
139. The best way to ensure that pedestrians will use the pedestrian bridge is to make it the most convenient option to get to and from the commuter rail station platforms and parking.  If the Lee Street crossing is not upgraded and remains in its current state, then RTD can plan a station configuration that discourages pedestrians from accessing areas (such as the rails at-grade) where they should not be.  Additionally, if the Arvada Ridge Development is built to encourage pedestrian use of the TOD and to create a pedestrian-friendly environment, it would seem that having a safe, pedestrian-only grade-separated access over the tracks would be the best and safest way to accomplish those goals.  

140. The ALJ also finds it probable that pedestrians may be less aware of, and therefore less vigilant for, trains approaching the Lee Street crossing if they see a train leaving the commuter station.  Making the crossing operational and improving it would increase (not reduce) opportunity for accidents and would not promote public safety.  
141. The KRM District argues that the Lee Street crossing is needed to promote the public interest and the public's need for convenient, efficient, and easy access to the Arvada Ridge Development; that the Lee Street crossing is necessary for emergency access; and that the Lee Street crossing is necessary to provide access to the proposed TOD and the Arvada Ridge Development.  The ALJ is not persuaded by these arguments.  
142. First, the public's interest in, and its need for, convenient, efficient, and easy vehicular and pedestrian access to a particular area (here, the areas within the Arvada Ridge Development) are not explicitly enumerated factors that the Commission should consider when determining whether to allow alteration of a highway-rail crossing.  The ALJ agrees that these are factors, albeit not primary factors, to be considered.  In reaching a decision on the Lee Street Application, however, the primary focus is on whether the Lee Street crossing should be upgraded in order to prevent accidents and to promote public safety at the crossing, as expressly provided in § 40-4-106(2), C.R.S.  

143. Second, Applicant's argument that the Lee Street crossing is necessary for emergency access is not persuasive.  The Lee Street crossing is not open to the public at present; this undercuts the argument.  In addition, emergency response vehicles have sufficient access using the other crossings located within one-half mile of Lee Street.  Finally, there is little or no evidence as to when the build-out of the Arvada Ridge Development site might be completed (particularly when the residential areas will be constructed and occupied); this lack of evidence undercuts the need for improving the Lee Street crossing at present.  
144. Third, the improvements to the Lee Street crossing are not necessary to provide access to the proposed TOD.  The record establishes that alternative access points exist that will allow transit patrons sufficient access to the TOD and transit parking.  

145. Fourth and finally, the Lee Street crossing is not required to provide additional access to the Arvada Ridge Development site.  Three or four other site access points exist or will exist when the development is built-out.  Vehicular traffic will be able to access the residential or TOD portion of the site using either the northern Miller Street access point or the 51st Place access from Kipling Parkway.  Pedestrians will be able to access the commuter rail station, the TOD development, and the residential development via the pedestrian grade separation.  
146. In reaching the decision to deny the Lee Street Application, the ALJ is mindful of, and takes fully into consideration, the KRM District's testimony and comments expressed during the public hearing about the time spent on the planning of the Arvada Ridge Development and the public policy outlined by Arvada and the Arvada Urban Renewal Authority.  On balance, however, the ALJ concludes that these factors, while significant and not to be dismissed lightly, are insufficient to overcome the evidence and safety concerns that support denying the Lee Street Application.  
147. In this case and on balance, the evidence establishes that accidents are likely to be prevented and the public safety is likely to be promoted if the Lee Street crossing is not improved.  The Applicant has not met its burden of proof to establish by a preponderance of the evidence that the Lee Street crossing with the proposed improvements is necessary at this time to prevent accidents and to promote public safety.  The evidence of record establishes, and the ALJ finds and concludes, that the Lee Street Application should be denied.  

148. Based on the record and for the reasons discussed above, the Lee Street Application will be denied.  
149. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER
A. The Commission Orders That:  

1. The Application filed in Docket No. 08A-321R (Miller Street crossing), as amended and as modified by this Decision, is granted, subject to the conditions contained in this Decision.  
2. Kipling Ridge Metropolitan District (KRM District) is authorized to construct, and shall construct, improvements at the Miller Street crossing (DOT crossing number 244756B), which improvements are:  flashing lights, two-quadrant gates with sufficient cable buried to allow the gates to be moved in the future to a four-quadrant gate configuration, a signal bungalow sized appropriately to accommodate a four-quadrant gate system in the future, constant warning time circuitry, pavement markings, advanced warning signage as discussed above, medians, and sidewalks and related infrastructure installed as discussed above.  
3. On or before August 31, 2009, the KRM District shall file in Docket No. 08A-321R a copy of the signed construction and maintenance agreement for the Miller Street crossing (DOT crossing number 244756B).  
4. On or before August 31, 2009, the KRM District shall file in Docket No. 08A-321R a copy of the updated estimate of costs of the Miller Street crossing (DOT crossing number 244756B).  
5. Within ten calendar days of the date on which all the crossing improvements at the Miller Street crossing (DOT crossing number 244756B) become operational, the KRM District shall inform the Commission, in writing, that the at-grade construction and improvements ordered by this Decision are complete and operational.  The Commission expects that the KRM District will provide this written notification no later than October 30, 2009.  The Commission understands that, depending on changes or delays to the construction schedule, the written notification may be provided earlier or later than this date.  
6. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c), the City of Wheat Ridge, Colorado, shall maintain the roadway improvements, the pavement markings, and the signage at the Miller Street crossing (DOT crossing number 244756B) at its expense.  
7. Pursuant to Rule 4 CCR 723-7-7211(c), the City of Arvada, Colorado, shall maintain the advanced warning signage within its municipal boundaries at its expense.  
8. Pursuant to Rule 4 CCR 723-7-7211(a), BNSF Railway Company shall maintain its track, ties, warning devices, and other railroad equipment at the Miller Street crossing (DOT crossing number 244756B) at its expense.  
9. Docket No. 08A-321R is closed, subject to receipt of the compliance filings required by this Decision.  
10. The Application filed in Docket No. 08A-322R (Lee Street crossing), as amended, is denied.  
11. Docket No. 08A-322R is closed.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The Commission extended the intervention period.  


�  By Decision No. R08-0010-I, upon motion, the ALJ vacated this prehearing conference.  


�  Ms. Phair is Deputy Director of the Arvada Urban Renewal Authority and testified on behalf of that organization.  Ms. Phair testified in support of the Lee Street Application.  Her public testimony is found at transcript of January 8, 2009 (Jan. 8 tr.) at 270-75.  


�  Two witnesses (Messrs. Goertz and Vaughn) were called by more than one party.  


�  Mr. Schierburg is the owner and manager of Peregrine Group Development, LLC, which is a real estate development company.  Mr. Schierburg is also President of Kipling Ridge Metropolitan District.  His direct testimony is found at Jan. 8 tr. at 17-118 and 276-304.  


�  Mr. Goertz is employed by TST, Inc., of Denver as project manager and business partner.  Mr. Goertz serves as the District Engineer for Kipling Ridge Metropolitan District.  His direct testimony is found at Jan. 8 tr. at 120-269.  His rebuttal testimony is found at transcript of January 9, 2009 (Jan. 9 tr.) at 258-87.  


�  Mr. Vaughn is employed by RTD as the Engineering Project Manager for the Gold Line Corridor, which is a segment of the FasTracks program.  Mr. Vaughn presented rebuttal testimony, which is found at Jan. 9 tr. at 288-92.  


�  Mr. Nichols is Senior Planner for the City of Arvada.  His testimony is found at Jan. 9 tr. at 35-66.  


�  Deputy Fire Marshal Steigleder is employed by the Arvada Fire Protection District.  His testimony is found at Jan. 9 tr. at 66-112.  


�   Mr. Hartley is Director of Public Projects for BNSF.  His testimony is found at Jan. 9 tr. at 124-226.  


�  Mr. Murray is a Terminal Manager for BNSF.  He is responsible for operations in the Denver terminal, including switching moves out to industries in the Denver area.  His testimony is found at Jan. 9 tr. at 227-57.  


�  Mr. Vaughn is employed by RTD as the Engineering Project Manager for the Gold Line Corridor, which is a segment of the FasTracks program.  He is the same individual who gave rebuttal testimony on behalf of Applicant.  His testimony on behalf of RTD is found at Jan. 9 tr. at 7-34.  


�  Mr. Goertz is employed by TST, Inc., of Denver as project manager and business partner.  Mr. Goertz serves as the District Engineer for Kipling Ridge Metropolitan District.  He is the same individual who testified on behalf of Applicant.  His testimony on behalf of Wheat Ridge is found at Jan. 9 tr. at 114-24.  


�  Hearing Exhibits No. 1, No. 4 through No. 6, No. 11, No. 12, No. 19, No. 26, No. 27, and No. 29 through No. 32 were marked and withdrawn.  


�  As pertinent here, that statutory provision grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks and premises in such manner as to promote and [to] safeguard the health and safety of ... the public, and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that statutory provision grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that statutory provision grants the Commission the "power ... to order any crossing constructed at grade ... to be ... altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  


�  The dynamic envelope of a train takes into account the worst-case scenarios of failure and the wobble factor of a train in motion.  To eliminate obstructions, the dynamic envelope of a train must be taken into account during the design of the new RTD tracks.  


�  No Party sought a decision, and this Decision makes no finding and reaches no conclusion, with respect to the content of the RTD application or the result(s) of a Commission docket on such an application.  


�  These standards also apply to street - rail grade crossings.  


�  South of Ridge Road, Lee Street provides access to a vacant parcel that is part of the planned Arvada Ridge Development.  


�  There may be limited and intermittent construction-related traffic, although this is not clear.  


�  This is Hearing Exhibit No. 35 and is the only traffic access study submitted in this proceeding.  Hearing Exhibit No. 35 is the portion of the Arvada Ridge Mixed-Use Development Arvada, Colorado Traffic Impact Study entitled "Future Traffic Forecasts with the Proposed Development."  The entire study was not offered into evidence.  


�  This is the portion in which the residential units, the TOD, and the Gold Line commuter station are planned to be located.  


�  There is little information in the record about operation of the Gold Line commuter train other than the estimated number of trains per day (i.e., 200).  If the same active warning devices and constant warning circuitry are used by RTD, then one may reasonably expect that the two crossings will operate as one crossing after RTD commences operations and, given the increase in the number of trains per day, will be closed more of the time during each day.  


�  As used here, queuing refers to vehicles lining up and waiting to enter the intersection.  


�  This is the proposal made in response to RTD's information as discussed above.  


�  As discussed below, there is one issue concerning sidewalks.  


�  Given the decision to deny the Lee Street Application, the ALJ does not reach Arvada's issue.  


�  BNSF did not seek a waiver of the Rule 4 CCR 723-7-7208(c) notice requirements.  Given the magnitude of a decision to close an at-grade railroad crossing (even one, such as the Lee Street crossing, that is not used at present), the ALJ is loathe sua sponte to waive the notice requirement as that would disadvantage the KRM District and Arvada should they oppose waiver and seek to present argument in support of their opposition.  Given that BNSF did not move to waive the pertinent notice requirements in Rule 4 CCR 723-7-7208(c), the ALJ finds that BNSF has forgone its opportunity to make such a motion in this proceeding.  


�  A separate application will need to be filed with the Commission to close the Lee Street crossing.  If BNSF or any other person or entity wishes to close this crossing, then it should file an appropriate application with the Commission.  
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