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I. STATEMENT

1. This proceeding was instituted by a Notice of Proposed Rulemaking (NOPR) given in Decision No. C08-1001.  The notice given by that Decision was published in the October 2008 Colorado Register.

2. In that NOPR, the Commission discussed some background of the Rules Relating to the Renewable Energy Standard (RES Rules or Rules).  It noted that Commission Electric Rules 4 Code of Colorado Regulations (CCR) 723-3-3650 through 3665 cover the Renewable Electric Standard.  These rules first went into effect in July 2006.  In March 2007, Governor Ritter signed into law House Bill (HB) 07-1281, which made substantive changes to the RES.  A limited rulemaking was undertaken in late 2007 to implement changes required by this legislation.  In the 2008 legislative session, the Colorado General Assembly passed, and Governor Ritter signed, HB08-1160 concerning net metering requirements for cooperative electric utilities (CEAs).  This legislation required that the Commission, by October 1, 2008, address the applicability of its interconnection rules to CEAs.

3. The Commission stated that the basis and purpose of the proposed rulemaking would be to:

a) Re-evaluate the rules concerning the applicability of the Commission’s small generator interconnection procedures to cooperative electric utilities as required by HB08-1160; and

b) Modify and clarify the complete body of RES rules to address issues made evident by our experience with the RES to date.

4. The Commission noted that only some of the proposed rules were included with the NOPR, but that additional proposed rules would be noticed in advance of the hearings, which were scheduled for December 8 and 9, 2008.  On October 31, 2008, in Decision No. R08-1148-I, the undersigned Administrative Law Judge (ALJ) made available the complete draft of proposed rules (Draft Rules or proposed rules).  The Commission also posted these on its web site.

5. By Decision No. C08-1159-I, November 10, 2008, the Commission added two additional days of hearing, January 29 and 30, 2009.

6. Numerous interested persons filed written comments prior to and between the two sets of hearings, which were held as scheduled.
  Many commenters attended and offered oral comments in addition to their written comments.  Two exhibits, Exhibit 1 and Exhibit 2, were offered at the hearings.  At the end of the hearing on January 30, 2009, the ALJ extended the comment period through February 13, 2009.  Additional comments were received during this extended period.

II. DISCUSSION
7. The Commission thanks all commenters for their time and thoughtful input.  Consistent with the NOPR, the commenters have addressed a wide range of issues encompassing much of the RES Rules.  Many of the comments have been accepted and incorporated into the Order that follows.

8. The tenor of this Decision is one of fine-tuning the existing program.  Generally, the ALJ’s interpretation of the record is that the Qualifying Retail Utilities (QRUs)
 are doing a successful job of implementing the Renewable Energy Standard; the industry is still evolving; and certain areas can be tweaked to improve the Commission’s Rules.  In addition, the Rules need to be amended to comply with HB08-1160, regarding net metering requirements for CEAs.

III. DEFINITIONS—RULE 3652
A. Biomass

9. GEO, Public Service, and Black Hills proposed modifying the definition of biomass to include forest resources.  Public Service would include any forestry product or byproduct; Black Hills suggests limiting the addition to forest products designated as waste materials.  Both proposals seek to include pine-beetle damaged timber.  Public Service’s suggestion seems more inclusive, and it will be adopted.

B. Community-Based Project

10. Several commenters suggested that the Commission further define the term “community-based project” in order to further implement § 40-2-124(c)(VI), C.R.S.  That provision states that: 

Each kilowatt-hour of electricity generated from eligible energy resources at a community-based project shall be counted as one and one-half kilowatt hours.  For purposes of this subparagraph (VI), “community-based project” means a project located in Colorado:  (A) That is owned by individual residents of a community, nonprofit organization, cooperative, local government entity, or tribal council; (B) The generating capacity of which does not exceed thirty megawatts; and (C) For which there is a resolution of support adopted by the local governing body of each local jurisdiction in which the project is to be located.

11. The comments demonstrated the difficulty of defining ownership, but the record is insufficient to adopt further refinement.  The ALJ agrees with one commenter who suggested that this needs to be the topic of a separate rulemaking proceeding.  That rulemaking would be an appropriate forum to discuss all related issues, such as how to apply the multiplier in the case of jointly owned projects.  As such, the changes proposed to Rule 3654(g) in this proceeding will not be adopted.

C. Eligible Energy, Renewable Energy, Renewable Energy Resources, and RECs

12. The Draft Rules contain modified definitions for “eligible energy,” “eligible energy resources,” and the “renewable energy credit.” “Eligible energy” is defined as recycled energy and renewable energy, and like the definition in the existing rules, eligible energy excludes fossil and nuclear fuels and their derivatives. Unlike the existing definition of “eligible energy,” the draft rules do not include RECs in the definition of “eligible energy.”  The Draft Rules also contain a new definition for “renewable energy resources” based on the renewable energy components of the existing definition of “eligible energy.”  

13. Public Service suggests that if the definition of “eligible energy” in the Draft Rules is adopted, all instances of that term in the entire set of RES Rules would need to be changed to “eligible energy and RECs.”  Public Service suggests no change to the existing definition of “RECs.”  Public Service explained at hearing that although the current definition of a REC lists non-energy benefits attributed to electricity generated from renewable energy resources, a REC is basically a currency used to meet the RES mandate.

14. The Solar Alliance and SunEdison suggest that the Commission not intermingle the definitions of “recycled energy” and “RECs,” since recycled energy does not generate any RECs.

15. GEO and WRA suggest that the Commission consider adopting within its definition of “REC” a WREGIS REC certificate.

16. The definition of “renewable energy credit” shall be modified in recognition of the inability for recycled energy to create RECs.  While “recycled energy” is “eligible energy,” it is not “renewable energy.”  “RECs” shall be defined only in terms of energy generated by “renewable energy resources,” which shall be defined by the renewable energy components of the existing definition of “eligible energy.”  Consistent with the discussion herein regarding WREGIS, GEO’s and WRA’s suggested changes to the definition for “RECs” will not be adopted.

17. “Eligible energy” shall be defined to include “recycled energy” and “renewable energy.”  As a result of this change, instances of the “eligible energy” in the existing rules shall be modified to “eligible energy and RECs,” as necessary.

D. QRU

18. Solar Alliance proposed a change to the definition of QRU to more explicitly provide that third-party developers that provide electricity directly to retail customers under power purchase agreements are not QRUs. Black Hills opposes the Solar Alliance suggestion, and requests the rule remain unchanged.

19. The Solar Alliance language appears to go too far by not requiring a physical nexus between the provider and the customer.  Therefore no change will be made.

IV. RENEWABLE ENERGY STANDARD—RULE 3654
A. REC Shelf Life

20. Sections 40-2-124(1)(c)(I) and (V), C.R.S., establish the minimum amounts of eligible energy that must be generated or caused to be generated by QRUs each year.  Section 40-2-124(1)(d), C.R.S., requires the Commission to adopt rules to establish a system of tradable RECs that may be used by a QRU to comply with the RES.  

21. Existing Rules 3654(a), (b), and (c) set basic standards for compliance with the RES in terms of eligible energy.  Existing Rule 3652 defines eligible energy as renewable energy, recycled energy, and Renewable Energy Credits or RECs, each of which is also a defined term in Rule 3652.

22. Existing Rule 3654(i) defines the length of time that eligible energy (including RECs) may be used to comply with the RES for a given compliance year.  The “shelf life” of eligible energy includes the full compliance year in which it was generated plus the six months preceding that compliance year and the five compliance years following that compliance year.

23. The Draft Rules shortened the shelf life of eligible energy and RECs to 21 months, again including the full compliance year in which it was generated but only including the six months immediately preceding that compliance year and only the three months immediately following that compliance year.

24. The filed and oral comments nearly unanimously oppose the shortened shelf life of eligible energy and RECs in the Draft Rules.  Public Service argues that the shorter shelf life would cripple the development of new eligible energy resources in advance of a compliance year and would seriously reduce its ability to market RECs not needed for compliance with the RES.  The OCC expresses concerns about the value of RECs resulting from excess supplies in combination with the shorter shelf life, and argues against shortening the current shelf life.  The GEO asserts that a shorter shelf life would not be in the best interests of renewable development in Colorado and could force QRUs to acquire RECs when prices are high.  Wal-Mart argues that RECs with longer life spans offer greater incentives to customers.  The Solar Alliance and SunEdison point out that the existing rule was a result of long negotiations and compromises and should be maintained.

25. In light of the absence of comments in support of a shortened shelf life for eligible energy and RECs, existing Rule 3654(i) shall not be modified.

B. Borrow Forward

The existing Rule 3654(k) allows a QRU to borrow forward eligible energy generated during the following two compliance years.  The rule applies only for the investor owned QRU’s first four compliance years, 2007 through 2010, and therefore the 2010 RES 

26. compliance year is the last in which the investor owned QRUs may borrow forward.  The existing Rule 3654(k) was part of the consensus rules filed in Docket No. 05R-112E in which the Commission originally promulgated its RES Rules following the passage of Amendment 37.

27. Existing Rule 3000(b) specifically excludes existing Rule 3654(k) from applying to CEAs.  The Commission adopted existing Rule 3000(b) by Decision No. C07-0622 in Docket No. 07R-166E based upon its specific identification of the RES Rules that appeared applicable to CEAs based on its reading of HB07-1281.  Existing Rule 3654(k) also does not apply to municipal utilities that are QRUs.  

28. The Draft Rules eliminated the existing Rule 3654(k) because it was likely that the final rules emerging from this rulemaking would take effect after the investor owned QRUs had filed their 2010 RES compliance plans. The new RES Rules would apply to QRUs prospectively; therefore the removal of the rule was anticipated to be noncontroversial.

29. Public Service and the OCC suggested in their comments that the Commission retain the existing rule that allows for borrowing forward eligible energy and RECs.

30. Existing Rule 3654(k) shall not be modified and shall continue not to apply to CEAs and municipal utilities that are QRUs.

V. STANDARD REBATE OFFER—RULE 3658
A. Third-Party Administrator

31. The proposed rules suggested alternatives to the current model of QRU-administered renewable energy programs, including the administration of the Standard Rebate Offer (SRO).  The record shows that the QRUs have done a successful job of implementing the programs.  While there may be some potential conflict of interest where a QRU administers a program and also competes in one or more submarkets through a subsidiary, there is no evidence in the record of any actual prejudice to non-QRU competitors.  The conflict of interest seems to be only theoretical, not actual.  This is an insufficient basis to remove the QRUs from their role as administrators.  There are advantages to staying with a successful program, rather than taking the risk with an unknown, at a time of increased activity in the renewable energy field.

B. Third-Party Developers for Small Systems

32. Most commenters seek to have the Commission encourage the expansion of third- party ownership and operation of solar systems, particularly in the residential sector.  These commenters suggest that as the industry has matured, additional financing options have become available that have the potential to expand the use of on-site solar systems.  They point out that the high, initial costs of most solar systems are a deterrent to their broader penetration, and claim that any Commission Rules that effectively limit interconnection of third-party-owned systems operate to discriminate against lower income customers.  They note that allowing the entry of third-party owners into the small residential market is consistent with and furthers the Legislative declaration of intent adopted with Amendment 37 which states in part that, “…it is in the best interests of the citizens of Colorado to develop and utilize renewable energy resources to the maximum practicable extent.”

33. Public Service expressed concern in its comments that the current structure of the small programs favors wealthier customers due to high initial costs.  It states that it now supports opening the 10 kW and under market to third-party developers.  However, it is concerned about a sudden rush of financed systems receiving 20 years of up-front SO-REC payments and the effect on funds available under the retail rate impact limit.  It supports a solution, contained in the current form of Senate Bill 09-051
, which would require SO-RECs paid to owners of panels who are not the energy customers to be paid out as the energy is consumed.

34. A few commenters have gone further and argue that the Commission has already specifically found that third-party ownership is not inconsistent with the governing law when it approved the so-called Developer Model in Decision No. C07-0676.  The ALJ agrees that while the Commission took some comfort in Public Service’s acquiescence in the Developer Model for larger systems, the Commission’s analysis was not based solely on that acquiescence.  The analysis harmonized Amendment 37 and § 40-2-124, C.R.S., on the one hand, with the existing public utility law, on the other hand, in determining that third-party developers of on-site systems that owned appropriately-sized systems were not public utilities.
  The Commission’s ultimate conclusion there remains valid today.

35. The commenters make a persuasive case to open up the smaller markets to the Developer Model as well.  However, Public Service’s concerns about the effect of a surge in the payment of up-front SO-REC payments appear valid.  Therefore the rules as adopted extend the Developer Model to the smaller segments as well, but within the framework proposed by Public Service.

C. Leased Commercial Properties

Several commenters noted that the existing Rules contain requirements that are inhibiting the expansion of on-site solar to leased commercial properties.  As the Solar Alliance notes, Public Service developed a standardized incentive for the under 100 kW segment that incorporates the $2 per watt SRO rebate required by § 40-2-124(1)(e), C.R.S., as well as a 

36. payment for SO-RECs.  For small, 10 kW and under systems, presumed to be mostly residential, 20 years’ worth of SO-RECs are paid up front.  For the 10 kW to 100 kW systems, there is a performance-based incentive payment calculated on metered generation.

37. At least two subsections of Rule 3658 contain requirements that ensure that solar systems will not be moved from site to site, in order to prevent any potential to game the system and acquire full rebates at different sites.  This makes sense applied to the 10 kW and under segment, where the SO-REC payments are all made up front, but it is not really necessary for the larger systems, where the SO-REC payments are based on production.  Solar Alliance notes that this acts as a disincentive in the commercial arena.  First, this could be read to prohibit a financing party from repossessing its collateral.  Second, third-party developers rely on the credit worthiness of their customers to obtain financing, and these third-party developers would like to follow a tenant/customer who moves, rather than be forced to accept a less credit-worthy replacement.  And third, a customer may hesitate to install a system if it knows it cannot take the system with it in the event of a move.

38. Solar Alliance suggests that to overcome these obstacles, the Commission should clarify that Rule 3658(c)(XII) (requiring the system to remain in place for its useful life) applies only to those systems receiving a one-time, up-front SO-REC payment.  It wants the Commission to clarify that a commercial customer may substitute premises if it vacates the original premises.  It offers some reasonable conditions, such as requiring the new premises to have comparable insolation, that the new premises be located in the same utility territory, and that the system be redeployed within 90 days.

39. Public Service also recognizes the limits the existing rules place on leased commercial premises.  It proposes comparable changes to the rules that would allow a commercial customer in a leased facility to enter into a 20-year agreement with a QRU that would allow relocation within the QRUs territory or allow the customer to cancel the agreement without penalty at the end of the customer’s lease.  However, a major difference appears to be that Public Service would amortize the $2 per watt rebate over 20 years and pay only for the period the agreement remains in effect.

40. Public Service’s proposal turns the rebate into a performance payment.  A rebate is an immediate payment upon purchase that effectively reduces the purchase price.  Therefore the rules as adopted contain a blend of the Solar Alliance proposal and Public Service’s proposal, but they do not contain a provision to amortize the rebate.
  The rules as adopted should help to encourage the expansion of on-site solar systems into leased commercial premises.

D. Condominiums and Apartments

41. Several commenters suggested clarifying the Rules to make it easier for condominiums and apartments to participate in the SRO.  The ALJ agrees that the Rules should be so modified.  Public Service proposed specific language in its Reply Comments that would add Rules 3658(c)(XIII) and (XIV) to address the apartment and condominium situations explicitly.  The proposed provisions appear to be a reasonable step, and they are contained in the adopted rules.  However, the ALJ recognizes that other commenters have not had an opportunity to comment on this language, and he urges interested persons to carefully review these provisions and communicate their thoughts on them to the Commission.

VI. RESOURCE ACQUISITION—RULE 3655
A. Acquisition Plans and Interplay with ERP Rules

42. The Commission’s initial RES Rules were crafted when the Commission’s resource planning rules, 4 CCR 723-3-3500, et seq., were based on a least-cost planning (LCP) paradigm.  Since that time the Commission has significantly modified those rules in large part to reflect changes in Colorado’s energy policies as expressed in new statutes passed by the Colorado General Assembly and signed into law.  The Commission’s new Electric Resource Planning (ERP) Rules were adopted on a permanent basis by Decision No. C07-1101 in Docket No. 07R-419E.

43. In Decision No. C06-0091 in Docket No. 05R-112E, the Commission explained that there are fundamental differences between the reasons for the acquisition of resources under the LCP process and the Amendment 37 process.
  The Commission stated that resources acquired for LCP purposes are to ensure that a utility is able to meet the electrical demands of its customers, focusing particularly on peak demand.  By contrast, resources acquired for RES compliance are to ensure that electric energy produced by renewable energy resources is sufficient to meet the RES.  Given these fundamental differences, the Commission denied Public Service’s request to allow for an exemption from competitive acquisition new renewable energy resources of not more than 30 MW of capacity.  The Commission therefore adopted Rule 3655(a) in its current form, requiring competitive acquisition in general and for solar systems greater than 100 kW in particular.

44. The Commission’s ERP Rules are similar to their predecessor LCP Rules in that they are focused on an investor owned electric utility’s abilities to meet peak demands in the future.  However, the ERP Rules deviate from the LCP paradigm in their explicit recognition of a full range of non-energy costs and benefits associated with the production of electric energy.  This change in the Commission resource planning rules for the acquisition of utility scale resources now prompts an examination of the interplay between the ERP Rules and these RES Rules in this proceeding.

45. In its NOPR, the Commission cited the need to modify and clarify the complete body of RES Rules to address issues made evident by its experience with the RES to date.  Such recent experience has involved the coordination between RES compliance plan dockets and ERP dockets.  For instance, Commission Decision No. C08-0559 in Docket No. 07A-462E concerning Public Service’s 2008 RES Compliance Plan describes the coordinated pre-hearing conferences and deliberations that were necessary to address the scope of that docket vis-à-vis the concurrent proceeding concerning Public Service’s ERP.  The Commission ultimately directed parties in the RES Compliance Plan proceeding to address the levels of eligible renewable energy resources to meet the RES beyond the specific 2008 compliance year that could be modeled to determine the optimum levels of various resources in Phase II of the ERP docket.  

46. The Commission reflected in Decision No. C09-0559 upon the controversies surrounding Public Service’s plans outside of the ERP process to acquire up to 25 MW of central solar resources to procure RECs to meet the RES.  However, it decided not to grant the acquisition a presumption of prudence as would normally be provided in accordance with an approved RES compliance plan.  The decision made no mention of Public Service’s plans to acquire any other types of utility-scale eligible energy resources; however, it did address Public Service’s request to bank Renewable Energy Standard Adjustment (RESA) funds in order to afford the renewable resources that it planned to acquire pursuant to its ERP.  The decision also addressed the calculation of the retail rate impact under Rule 3661, acknowledging that the Company’s “High 123” resource plan proposed in the ERP docket was the basis for the determination of the calculations.  However, the Commission deferred the method for calculating this retail rate impact to a future rulemaking such as the instant proceeding.   Finally, Decision No. C09-0559 was notably silent on the levels of on-site solar resources.  

47. The Draft Rules significantly modified existing Rule 3655 concerning the processes by which an investor owned QRU acquires eligible energy resources and RECs for compliance with the RES.  The modified Rule 3655(a) specifically placed acquisitions of utility-scale eligible energy resources within the Commission’s ERP process while retaining requirements for competitive bidding for all other eligible resources with the single exception of on-site solar facilities with nameplate ratings of 100 kW or less.  

48. Public Service suggests two fundamental changes to Rule 3655.  First, it proposes to increase the size limit requiring competitive bidding for eligible energy resources other than on-site solar to 30 MW consistent with the ERP Rules. Second, it proposes to exempt from competitive bidding for on-site solar resources all resources less than 500 kW.  Public Service explains that it is not cost effective for small projects and RECs to participate in competitive acquisition processes.  

49. With respect to its RES Compliance Plan filings, Public Service stresses the importance of coordinating its ERP filings with its RES compliance plans due to the need to resolve common issues and to establish common resource modeling criteria and assumptions.  Public Service notes, however, that since the Commission has yet to approve an annual RES compliance plan prior to the associated compliance year, it is unworkable to limit acquisitions to approved plans as envisioned in the Draft Rules. 

50. The OCC commented on the relevance of a retail rate cap under Rule 3661 for eligible energy resources if the Commission is going to approve the acquisition of more than 20 percent (by 2020) of sales from renewable generation.  OCC states that the Commission should determine, via a resource planning docket, how much renewable energy a utility should generate or acquire and the Commission’s approval should be the end of the issue.  Despite this comment, however, the OCC rejects many of the proposed changes in the Draft Rules and requests that certain provisions in existing Rule 3655 be reinstated.

51. WRA agrees with Public Service that resources of less than 30 MW need not be acquired through a competitive bidding process.  WRA rejects several of the proposed changes in the Draft Rules and, like the OCC, suggests that several deleted provisions be retained.  WRA also recommends changes regarding the independent auditor required under Rule 3655 when an investor owned QRU or an affiliate intends to compete in a competitive acquisition process for eligible energy resources. 

52. The Solar Alliance proposes rule changes that would enhance the consistency of on-site solar acquisitions from year to year.  The Solar Alliance argues that an independent evaluator akin to the one required by the Commission’s ERP Rules is needed, as opposed to an independent auditor as required under the existing RES Rules.  The Solar Alliance advocates the retention of several of the existing rules eliminated in the Draft Rules.

53. Interwest proposes an addition to Rule 3655(g) in the Draft Rules that would require peer-reviewed and published reports to be used in determining the costs and benefits of wind and solar resources that are integrated into the investor owned QRU’s system.  Liberty Media Corporation states that competitive bidding for all systems greater than 100 kW acts as a barrier to the development of on-site solar.

54. Public Service’s proposal to exempt the acquisition of all non-on-site-solar eligible energy resources from competitive bidding consistent with the Commission’s ERP Rules is accepted.  The Commission’s review and approval of planned acquisitions of all new resources greater than 30 MW, including eligible energy resources, will fall under the ERP Rules.
  Since all utility scale projects greater than 30 MW will be addressed under the ERP Rules, and since it is such projects that involve system integration costs, Interwest’s suggested changes to these RES Rules shall not be accepted.

55. Rule 3655 will also be modified to eliminate the strict requirement for competitive bidding for on-site solar resources.  The QRU will instead be required to seek Commission approval of proposed acquisition processes to acquire SO-RECs in the most cost-effective manner subject to the retail rate impact under Rule 3661.  

56. If an investor owned QRU seeks a presumption of prudence at the time of cost recovery for a new eligible energy resource that is 30 MW or less, the Commission must approve the QRU’s plans for acquiring such a resource.  Such an approval will be available to the QRU through the RES Compliance Plan process under Rule 3657.  In the event that this process entails competitive bidding, the investor owned QRU will be required to provide specific information about the solicitation as part of a RES Compliance Plan filing.  

57. Any relaxing of competitive bidding requirements in this Rule 3655 will not change the competitive bidding requirements in Rule 3660(e) concerning utility owned eligible energy resources.  In the event that an investor owned QRU or its affiliate intends to bid into a competitive acquisition process, an independent auditor shall be required as under existing Rule 3655(l).

58. Consistent with the discussion below concerning contracts for eligible energy resources and RECs, an investor owned QRU will continue to have an option to bring contracts to the Commission for review and approval.  However, expedited approvals, including approvals made under specific provisions under Rule 3655, will only be afforded to resources and RECs acquired through a competitive bidding process as set forth in an approved RES compliance plan.  Consistent with existing Rule 3660(g), expenditures of the investor owned QRU under approved contracts shall be deemed to be prudent expenditures. 

B. Contract Terms

59. Several interested persons recommended changes to the provisions requiring 20-year minimum terms for purchases of SO-RECs.  Public Service points out, however, that § 40-2-124(1)(f)(V), C.R.S., requires that all contracts for the acquisition of SO-RECs have a minimum term of 20 years.

60. Given the statutory requirements cited by Public Service, changes to Rule 3655 cannot be made that shorten the terms for purchases of SO-RECs.  

C. Real Time Electronic Access

61. Public Service proposed that all customer facilities greater than 250 kW provide the QRU with real-time electronic access to the facility’s operational data, as well as access to all meteorological data collected at the facility.  It claims that as more and more of these types of facilities come onto the Public Service system, its operators have a greater need to know in real time the amount of generation being produced at distributed systems.

62. CoSEIA and the Solar Alliance oppose the proposal, primarily based on cost.  The Solar Alliance suggests an alternative that would require the owner of any system to provide, upon the QRU’s request, any system generation data being collected at the facility.  The Solar Alliance proposal will be adopted.

D. Contract Approval Under Rule 3655(c)

63. Current Rule 3655(c) allows an investor owned QRU to apply to the Commission, at any time, for review and approval of renewable energy supply contracts and renewable energy credit contracts.  The Rule requires the Commission to rule on these contracts within 60 days of their filing.  The proposed rules would have eliminated this explicit provision, leaving in place the default provisions of the Rules of Practice and Procedure, which allow an applicant to seek expedited rulings.  Public Service objected to the elimination of this provision, although it indicated that some time frame between the 60 days and the 210 days required for a decision in a standard application by § 40-6-109.5, C.R.S, might be appropriate.

64. The rule as adopted requires a Commission decision within 90 days of the date that the application for approval is deemed complete.  In addition, to clarify the interplay with the Commission’s ERP Rules, Rule 3655(b) is limited to small resources (30 MW or less) and those procured pursuant to an approved RES compliance plan.

E. Referral of Disputes under Rule 3655(p)

65. Existing Rule 3655(p) provides in its entirety, “If there is a dispute between a bidder and the investor owned QRU, either party may refer the dispute to the Commission for resolution.”  The method to “refer” disputes to the Commission and the process the Commission would use are not set forth in the Rules.  The Rule clouds the process for obtaining Commission resolution of a dispute.  The Rule will be deleted, and any dispute between a bidder and an investor owned QRU can be resolved through the Commission’s well-defined complaint procedure. 

VII. ENVIRONMENTAL IMPACTS—RULE 3656
66. Several commenters from the environmental and conservation community proposed minor modifications to Rule 3656.  The primary difference appears to be ensuring that developers of certain large projects share information on wildlife and habitat surveys with the CDOW prior to construction.  Rule 3656(c) has been amended to accomplish this.  A second recommendation that the Commission require the DOW to use this information in a certain fashion is not adopted.  The Commission has no authority to mandate what the DOW does with the surveys.

VIII. QRU COMPLIANCE PLAN—RULE 3657
A. Filing Cycle

67. Existing Rule 3657 establishes annual filing requirements detailing how each investor owned QRU intends to comply with the Commission’s RES rules during the next compliance year.  The Draft Rules collapse the QRU Compliance Plan into a single filing with the Annual Compliance Report under existing Rule 3662.

68. Public Service explains that it is not opposed to a single filing concept.  However, it suggests that annual compliance plan filings may no longer be necessary.  Public Service proposes instead that the Annual Compliance Reports would continue under the existing Rule 3662 but that the QRU Compliance Plan filings would be made every four years in sync with the QRU’s ERP filings.
  

69. In support of a four-year filing cycle, Public Service explains there is not much change in annual RES compliance plan filings; it is not having compliance problems; and implementation issues have been mostly resolved.  In addition, Public Service points out that major acquisition decisions for renewable resources are made with respect to its ERP filings with implications on the RESA calculated out ten years.  Public Service further asserts that the on-site solar industry would be better served by taking a longer-term look at budgets under a four-year filing cycle and argues that acquisitions made between plans can be reviewed when the investor owned QRU brings forward contracts for Commission approval.

70. Public Service continues that the preparation and Commission review of the annual filings is time consuming.  As described above, Public Service additionally stresses the importance of coordinating its ERP filings with its RES compliance plans due to the need to resolve common issues and to establish common resource modeling criteria and assumptions.

71. The OCC opposes Public Service’s proposed quadrennial filings and suggests that the Commission retain the annual filing requirement.  The OCC asserts that the annual compliance plan filings have not reached the maturity of becoming routine filings, akin to utility Electric Commodity Adjustment (ECA) and Gas Cost Adjustment filings that are regularly made with the Commission.  The OCC further argues that annual filings would facilitate the application of varying interest rates on RESA balances under its proposed rule changes as well as the “lock downs” of incremental costs and benefits as proposed by Public Service under Rule 3661.

72. While Public Service correctly describes the need for coordination between its quadrennial ERP filings and its RES compliance plans, it is likely premature to abandon the annual filings of RES compliance plans for investor owned QRUs.  First, Colorado’s on-site solar market continues to evolve rapidly in response to numerous changes in state and federal legislation, to new participants in the market including QRUs, and to advances in the solar industry generally.  Commission review of RES compliance plans more frequently than every four years remains warranted.  

73. Second, the OCC is correct that annual RES compliance plan filings have not reached the point of being routine.  The Commission will likely benefit from at least a few more years of annual filings, after which a proposal for lengthening the interval between filings should be revisited.  In particular, the annual plan filings should assist the Commission in monitoring the retail rate impact and RESA budget balances while the development of renewable energy resources in Colorado progresses year to year.  Third, it is unknown whether changes in the Commission’s RES Rules as a result of this rulemaking docket will raise new implementation issues that would be more quickly resolved with annual as opposed to quadrennial RES compliance plan filings.

74. Coordination between the investor owned QRU’s annual RES compliance plans and its ERP filings is nevertheless essential.  The existing RES Rules and the Draft Rules both require that, for purposes of calculating the retail rate impact (and therefore the RESA budgets), the QRU shall use the same methodologies and assumptions used in its most recently approved resource planning proceeding.  Moreover, the existing RES Rules and the Draft Rules, in combination with the Commission’s ERP Rules, envision a natural segmentation of Commission reviews of investor owned QRU’s plans for the acquisition of eligible energy resources.
  Large utility-scale resources are addressed principally in an ERP proceeding, while on-site solar and perhaps other distributed generation acquisitions fall mainly within the bounds of an annual RES compliance plan proceeding.  

75. Public Service explained at hearing that, under the existing RES and ERP Rules, certain issues surrounding RES compliance have spilled into ERP proceedings.  This situation will likely continue regardless of the frequency of RES compliance plan filings.  The acquisition of utility-scale eligible energy resources will have substantial impacts on the retail rate impact and RESA budgets, and such budget impacts and the general context of utility resource needs will likely influence the QRU’s plans to acquire the small and distributed eligible energy resources.     

B. Contents of Plan Filing

76. As explained above, the Draft Rules collapsed the filing requirements of existing Rule 3657 within a single proposed annual filing that would address the elements of both an investor owned QRU’s annual RES compliance plan (for the next compliance year) and a QRUs annual compliance report (for the most recently completed compliance year).  The components of the plan filing in the Draft Rule include most of the same information that is outlined in existing Rule 3657(a).

77. The Draft Rules also required some new information about the investor owned QRU’s plans for acquiring additional eligible energy and RECs as compared to existing Rule 3657(a).  In particular, Rule 3662(i)(VIII) in the Draft Rules points to information on the QRU’s plans to acquire an additional resource under Rule 3659 of the Draft Rules.  Rule 3662(i)(X) in the Draft Rules similarly requires baseline information on the acquisition of new eligible energy resources since the enactment of HB07-1281 in order to facilitate the implementation of Rule 3660(e) concerning the QRU’s ability to own certain levels of renewable energy resources without competitive bidding.

78. Public Service proposes no changes to the contents of a QRU Compliance Plan and recommends retaining the existing Rule 3657.

79. The Solar Alliance suggests that an investor owned QRU’s plan specify its intentions to acquire specific types of RECs including SO-RECs by sub-category (e.g., small on-site solar systems receiving a one-time payment for SO-RECs versus large on-site solar systems whose SO-RECs are purchased over time).  The Solar Alliance further requests clarification of the information sought in QRU plan filings regarding net metering and interconnection.

80. Existing Rule 3657 will be retained with two relatively minor modifications.  The phrase “rules, regulations and tariffs” shall be removed from the top of Rule 3657(a) and repeated before both existing Rules 3657(a)(VI) and (VII) in response to the Solar Alliance’s request for clarification regarding the information sought in a QRU compliance plan concerning net metering and interconnection.  Existing Rule 3657(a)(II) is modified to conform to the changes adopted to Rule 3655 concerning resource acquisition.

81. A new rule requiring an inventory of the total new eligible energy resources that an investor owned QRU has acquired after March 27, 2007 will not be adopted because such information will be made available at the time the QRU seeks to implement the provisions of Rule 3660(e).  Investor owned QRUs should take note, however, that such an inventory is necessary under Rule 3660(e) and should be prepared to provide it to Staff upon audit requests and to parties in proceedings in which the QRU seeks to acquire new eligible energy resources absent competitive bidding.

IX. RENEWABLE ENERGY CREDITS—RULE 3659
A. REC Sales

82. Public Service has proposed a change to Rule 3659 in order clarify that RECs not needed for RES compliance can be sold by the QRU, and, if sold, 80 percent of the margins earned on the sale would be returned to customers and 20 percent would be retained by the QRU as shareholder earnings.  Public Service notes that this will provide an incentive to the QRU, and that the incentive is of the same magnitude that the Commission allows on energy trading.  OCC supports the concept, but suggests that REC sales are not as complicated as energy sales, or will not be in the future. It supports a sharing mechanism where Public Service’s share declines over time from 20 percent to 15 percent to 10 percent.  Other commenters support the OCC position.

83. Trading of RECs is not yet commoditized, and it does not appear to be as simple as the OCC suggests.  There may also be issues such as accounting treatment of RECs (e.g., FIFO, LIFO, or other methods of valuing the cost of RECs sold) that will need to be established.  Current Rule 3659(l)(iii) requires a QRU to apply for treatment of gains and losses from REC sales through an appropriate adjustment clause mechanism.  This provision is not being eliminated in this Order, and it appears to be an appropriate way to address these issues.

B. REC Ownership

84. The current SRO requires small generators to transfer to the QRU any claim to any RECs that will be generated from its equipment.  Wal-Mart suggested in its comments that it thought a customer installing on-site solar should be able to keep the RECs.  Public Service responded that it agreed that this could happen, provided that the customer does not receive any subsidy in the form of a rebate or SO-REC payment.  The ALJ agrees with Public Service’s interpretation, and no rule changes are needed.

C. Eligible Energy and RECs

85. Existing Rule 3659 states that RECs shall be used to comply with the RES.  Consistent with the discussion above regarding the definitions of “Eligible Energy,” “Renewable Energy,” “Renewable Energy Resources,” and “RECs,” Rule 3659(a) shall be modified to state that RECs and recycled energy will be used to comply with the renewable energy standard.

D. RECs from Section 123 Resources

86. By Decision No. C08-0559, the Commission concluded that it has the authority to approve the acquisition of an eligible energy resource by an investor owned QRU even if its incremental costs would exceed the retail rate cap under Rule 3661 as long as that eligible resource is also a new clean energy, energy efficiency technology, or a demonstration project.  However, the Commission deferred several issues related to this conclusion either to a Phase I decision in a QRU’s ERP proceeding or a rulemaking such as the instant docket.

87. The Draft Rules included a new rule that allows an investor owned QRU to own and use for compliance with the RES the RECs generated by resources that the Commission has designated as new energy technologies or demonstration projects under § 40-1-123(1), C.R.S.  This new rule specified that while the RECs from such “Section 123 resources” could count against the RES, the costs and benefits of the resource would not be subject to the retail rate impact under Rule 3661.

88. Public Service supports the proposed new rule regarding RECs from Section 123 resources, explaining that it agrees that the new rule accurately states Commission rulings in other dockets.  SunEdison similarly urges the Commission to segregate the costs of Section 123 resources from other renewable energy resources when calculating the retail rate impact under Rule 3661.

89. The OCC questions the rationale for distinguishing eligible energy from Section 123 resources from other eligible energy, since ratepayers are looked upon for funding of both types of eligible energy.   The OCC therefore suggests that the proposed rule circumvents the retail rate impact.  

90. The OCC argues that only those RECs acquired using RESA funds should be eligible for compliance with the RES.  Therefore, according to the OCC, RECs generated by a Section 123 resource that is a renewable energy resource would not qualify for compliance with the RES.  Further, the OCC suggests that the Commission find a difference between “Compliance RECs” that can be used for meeting the RES and “Merchant RECs” that would be in this case ineligible for compliance with the RES due to a Section 123 designation that excludes the resource from the retail rate impact.

91. The Commission has determined previously that an eligible energy resource that meets certain qualifications set forth in § 40-2-123(1), C.R.S., can be acquired by an investor owned QRU even if the incremental cost of that resource would cause the QRU to exceed its retail rate impact under § 40-2-124(1)(g)(I), C.R.S.  Such an exception is necessary, the Commission concluded, in order to best effectuate the legislative intent of both statutes.  

92. The new rule concerning RECs from Section 123 resource as set forth in the Draft Rules shall be adopted. A Commission finding that a Section 123 resource need not be considered in the calculation of the retail rate impact under § 40-2-124(1)(g)(I), C.R.S., does not stop the resource from generating RECs if it is a renewable eligible energy resource.  A prohibition on using the RECs from a Section 123 resource for compliance with the RES could result in denial of the existence of RECs in the Colorado market that would in every way meet the definition of a REC in the Commission’s RES Rules.  Moreover, a prohibition on using RECs from Section 123 resources for RES compliance could also compromise the implementation of § 40-2-123(1), C.R.S., with respect to the development of new renewable energy resources in Colorado, since an investor owned QRU might be less likely to bring to the Commission for consideration new clean energy and demonstration technologies that met the definition of an eligible energy resource under § 40-2-123(1), C.R.S.

93. The OCC’s discussion on there being a distinction between “Compliance RECs” and “Merchant RECs” complicates the attributes of a REC.  Also, the definition of a REC should be maintained as explained above; thus, a REC shall remain a contractual right to the full set of non-energy benefits that are directly attributable to the production of electricity by the renewable energy resource.

X. COST RECOVERY AND INCENTIVES—RULE 3660
A. Banking

94. Existing Rules 3660(a), (b), and (c) address the general recovery of costs incurred by investor owned QRUs to comply with the RES through retail rate mechanisms.  Existing Rule 3660(b) provides the investor owned QRUs with an opportunity to propose forward-looking cost recovery mechanisms to provide funding for compliance with the RES.  Application of this rule has resulted in the establishment of a forward looking cost recovery mechanism in the form of the RESA for both Public Service and Black Hills.  

95. Public Service’s RESA is presently set at 2 percent, and Black Hill’s RESA is presently set at 1 percent.  Total bills for electric service are thus increased by 2 percent for Public Service’s customers and 1 percent for Black Hills’ customers, and the collected funds are tracked in a segregated account designated to cover the net incremental costs incurred by the QRUs for meeting or exceeding the RES.

96. Public Service explains that the RESA is intended by design both to collect only the incremental costs of new eligible energy and RECs and to demonstrate the level of the retail rate impact contemplated by law.  Section 40-2-124(1)(g), C.R.S., sets the maximum retail rate impact at 2 percent of the total electric bill annually for each customer.  In addition, Public Service points out that § 40-2-124(1)(g)(I), C.R.S., permits a QRU to acquire more than the minimum amounts of eligible energy and RECs required by the RES as long as the retail rate impact does not exceed 2 percent.  The collection of funds in advance of a compliance year in which they are spent to acquire eligible energy and RECs is generally called “banking.”

97. Public Service proposes to change Rule 3660(b) to explicitly allow the investor owned QRUs to collect funds in advance of the years when they are intended to be spent in acquiring eligible energy and RECs to comply with or to exceed the RES.  With respect to the RESA, the new language that Public Service suggests reads:  “So long as the funding mechanism does not exceed the retail rate impact test, the QRU shall be entitled to collect and bank funds for acquiring eligible energy in future periods in accord with the QRU’s compliance plan.”

98. Public Service explains that a QRU needs to have sufficient money to pay for the incremental cost of eligible energy and RECs that will be acquired to meet higher future levels of the RES.  Public Service further states that it will be unable to meet the RES within the 2 percent retail rate impact cap unless it collects and banks funds earlier than the compliance year these funds are spent.  It adds that banking facilitates the accounting of funds received from its voluntary renewable programs and its sales of RECs. 

99. Black Hills and the OCC support a new rule that allows for the banking of RESA funds. 

100. The OCC posits further, however, that the RESA may only be needed for administration and on-site solar acquisitions in the future, since compliance with the future carbon reduction goals will obviate the retail rate cap that may presently necessitate banking.

101. CF&I and Climax argue that the Commission should not permit the banking or pre-funding of RESA funds.  They assert that the use of a pre-collected “kitty” of banked funds to acquire eligible energy and RECs at some indeterminate point in time strips the retail rate impact of its purpose and transforms the RESA into a 2 percent levelized rate increase for the acquisition of resources that are neither known nor measurable.  If the Commission decides to allow for banking, CF&I and Climax recommend that it be done only on a case-by-case, compliance-plan-by-compliance-plan basis and that the funds not be deemed “pre-approved.”  

102. CF&I and Climax specifically oppose the phrase “shall be entitled to” in Public Service’s suggested rule change, recommending instead that this phrase be changed to “may seek Commission approval to” in the event that the Commission permits banking in accordance with a specific RES compliance plan.

103. In response to CF&I’s and Climax’s opposition to banking as explained at the January 29, 2009 hearing, Public Service recommends that the Commission clarify that funds can be collected in advance of the year that they are spent in order to develop and utilize eligible energy resources to the maximum extent practicable.  Public Service reiterates that investments in eligible energy resources can be “lumpy” (i.e., large and periodic) and that banking is needed to afford such investments using RESA funds capped at the 2 percent collection level.

104. The Commission has been asked to approve the banking of RESA funds on a number of occasions.  The Commission deferred resolution of the banking issue in Docket No. 06A-478E concerning Public Service’s 2007 RES Compliance Plan to a future proceeding addressing Public Service’s 2008 Compliance Plan.  The Commission cited in that instance the recent passage of HB07-1281 that raised the retail rate impact cap from 1 percent to 2 percent.  The Commission then again deferred the question of whether banking was permissible from the 2008 RES Compliance Plan proceeding (Docket No. 07A-462E) to a future rulemaking such as the instant proceeding or a future RESA filing, citing in part the absence of banking of Public Service’s RESA funds.

105. Rule 3660(b) should be changed to allow for the banking of RESA funds along the lines suggested by Public Service and supported by the OCC and Black Hills.  The modified rule also includes language consistent with the suggestions of CF&I and Climax emphasizing that the banking of funds is permissible as long as the banked funds are used in accordance with specific Commission-approved plans for the acquisition of eligible energy and RECs.  

106. Section 40-2-124(1)(g)(I), C.R.S., states in part:  “…If the retail rate impact does not exceed the maximum impact permitted by this paragraph (g) [2%], the qualifying utility may acquire more than the minimum amount of eligible energy resources and renewable energy credits required by this section.”  Section 40-2-124(1)(d), C.R.S., states in part:  “…The commission shall not restrict the qualifying retail utility’s ownership of renewable energy credits if the qualifying retail utility complies with the electric resource standard of paragraph (c) of this subsection (1) [Rule 3654] and does not exceed the retail rate impact established by paragraph (g) of this subsection (1).”  

107. These two statutory provisions allow for the acquisition of eligible energy and RECs by investor owned QRUs up to the point where the associated net incremental costs of these resources is no more than the 2 percent maximum retail rate impact, which is also the maximum value of the QRU’s RESAs.  These statutory provisions in no way diminish the Commission’s broad authority to review and approve the investor owned QRUs’ plans to acquire energy resources for providing safe and reasonable service at just and reasonable rates for customers.  

108. The Commission’s ERP Rules and Rule 3657 of the Commission’s RES Rules together require the investor owned QRUs to file plans for the future acquisition of eligible energy, eligible energy resources, and RECs.  Such plans—including details about the types of resources being acquired, their size, the timing of their acquisition, and their expected costs and benefits—are filed by the investor owned QRUs for approval by the Commission.  It is upon review of such resource acquisition plans that the Commission would consider the merits of the resources to be acquired, the expected impact of these new resources on the retail rate impact, and the need, if any, to collect and bank RESA funds to afford them.  Any restrictions on the Commission’s authority over an investor owned QRU’s ownership of RECs that may be contained in § 40-2-124(1)(d), CR.S., is linked to the Commission’s retail rate impact rule.  The retail rate impact rule is a function of the types of eligible energy resources being acquired, their size, the timing of their acquisition, and their expected costs and benefits, all of which are addressed in a QRU’s ERP or RES compliance plan.

109. Banking of RESA funds will therefore be allowed by a modified Rule 3660(b).  Banking will be allowed to the extent that it is found by the Commission to be appropriate for the investor owned QRU to implement in either an ERP approved under Rule 3613 or a RES compliance plan approved under Rule 3657.

B. Interest on RESA Balances

110. Since this Order adopts rules that explicitly allow for banking of RESA funds, the question of interest on the RESA balances arises.  OCC suggests that interest on overcollections be calculated annually at the utility’s after tax weighted cost of capital.  It proposes interest on undercollections be paid at the customer deposit interest rate (CDIR).  OCC claims this is a fair substitute for the respective parties, based on their relative cost of borrowing and lost opportunity costs.

111. Black Hills opposes this asymmetrical treatment and would like to see interest on over- or undercollections both paid at the CDIR.  Public Service is not opposed to paying interest on overcollections at the average weighted cost of capital, as long as any advancement of funds by it
 allow it to collect interest at the higher rate, symmetrically.

112. The ALJ views the matter differently.  From the ratepayer’s perspective, overpayment to RESA is loaning the utility money.  The ratepayer should earn a return higher than the CDIR on its loan.  Underpayment to RESA is a loan from RESA to the ratepayer, and the ratepayer should pay some rate where there is no risk of nonpayment.  The CDIR is too low of an interest rate for either transaction, and the average cost of capital is too high.  Therefore a symmetric interest rate that is the average of the two is a better approximation, at least from the ratepayer’s perspective.

C. ECA Cost Recovery

113. As explained in the attachments to Public Service’s post-hearing comments from its filings in Docket No. 08A-532E, Public Service presently splits the recovery of its eligible energy costs between its RESA and its ECA.  Public Service explains that it purposely designed its RESA to collect only the incremental costs of acquiring new eligible energy and thus it demonstrates the level of retail rate impact contemplated under § 40-2-124(1)(g), C.R.S.  Such incremental costs are determined by the retail rate impact calculation under Rule 3661.  Public Service recovers the balance of the non-incremental costs of eligible energy, represented as fossil-fuel equivalent costs, through the ECA.

114. The OCC recommends in its comments that the Commission formalize in a new rule the collection of the fossil-fuel equivalent costs of eligible energy through the QRU’s energy cost adjustment clause, which is the ECA for Public Service.
  The OCC suggests that this new rule address the reconciliation between actual cost incurred and collections (i.e., true ups) for both the RESA and ECA adjustment clauses, arguing that the RESA should not be charged the full costs of increases and decreases in renewable generation.  

115. A new rule that explicitly designates the QRU’s energy cost adjustment clause as the cost recovery mechanism for the fossil-fuel equivalent or non-incremental costs is not adopted, in large part because the record on this suggestion is incomplete.  Neither Public Service nor Black Hills directly addresses the OCC’s suggestion for a new rule regarding eligible energy cost recovery through the ECA.  While Public Service does provide detailed comments regarding certain elements of the calculation of the retail rate impact, these comments generally assume the continuation of past Commission decisions regarding ECA cost recovery for eligible energy purchases.  

116. Moreover, the Commission noted in Decision No. C07-0676 in Docket No. 06A-478E concerning Public Service’s 2007 RES compliance plan that its ECA is designed to provide recovery of only energy costs and not capacity costs.  Because the Commission found that the approved split in cost recovery between the ECA and RESA has the effect of allocating proxy capacity costs of substitute natural gas plants to the ECA, the Commission made a limited exception to its historical practice of allowing only energy costs to be recovered through the ECA extending from the 2007 to 2009 Compliance Plans only.  

117. A new rule that explicitly allows for the cost recovery of non-incremental costs through the ECA could also prove to be too prescriptive or too restrictive at this stage.  For instance, Public Service’s ECA in its present form may not be permanent, as the Commission has set an expiration date for it as the earlier of rates taking effect after the Comanche 3 power generating station goes into service or December 31, 2010.  In addition, the record in this case reveals that Public Service intends to own customer-sited as well as utility-scale renewable energy resources; but exactly how Public Service will recover the non-incremental costs associated with these resources remains unclear.  Public Service’s ECA has historically not been used to recover the non-fuel costs of company-owned generation resources; however, the information provided by Public Service in its comments indicates that the Company seeks to recover the non-incremental costs of rate-based eligible energy resources through the ECA.  Likewise, Black Hills’ plans to acquire non-solar eligible energy resources, which the OCC mentions in its comments, and how Black Hills intends to recover the costs of resources remains unknown.  

118. Due to these and other uncertainties, it is preferable not to adopt a new rule that prescribes the QRU’s ECA for the recovery of the non-incremental costs of new eligible energy and eligible energy resources.  The present structure of the RES Rules will be retained to define in detail how the retail rate impact will be calculated, leaving the issue of the recovery mechanisms for the non-incremental costs to future rate cases and compliance plan proceedings.

XI. RETAIL RATE IMPACT—RULE 3661 
A. RES Planning Period

119. In Decision No. C07-0676 concerning Public Service’s 2007 RES Compliance Plan, the Commission found that issues surrounding Rule 3661 should be addressed in a comprehensive examination of the RES Rule, such as the “substitute resources” for determining the portion of costs that are collected through the RESA versus other rate components (like the ECA).  Similarly, in Decision No.C08-0559 concerning Public Service’s 2008 RES Compliance Plan, the Commission reiterated that it expected the calculation of the retail rate impact to be one of the primary topics to be addressed in a future rulemaking.

120. The Draft Rules included several changes to Rule 3661 in response to the Commission’s directives, such as requiring additional details on the retail rate impact associated with the QRU’s plans to acquire eligible energy and RECs, addressing timing issues surrounding the eligible energy resources that were subject to the retail rate impact calculation, and generally simplifying the retail rate impact calculation. 

121. The Solar Alliance comments that the retail rate impact is the most controversial portion of the Commission’s RES Rules and offers principles that the Commission should follow if it elects to modify Rule 3661.  SunEdison summarizes the concept of the retail rate impact from the perspective of Amendment 37 supporters, which is simple in intent but very complicated in practice.

122. CoSEIA similarly describes the intent of the retail rate impact from the perspective of Amendment 37 supporters, but concludes that under the existing rules, there is no rate impact but only a RESA set at 2 percent or less.

123. Public Service suggests that the Commission only make surgical changes to Rule 3661 that primarily address interpretations and waivers that it had sought in its past RES compliance plan proceedings.  While these changes are narrow and specific, Public Service states that it is very important that the Commission adopt them in this rulemaking.  With respect to rules that address investor owned QRU spending on eligible energy and RECs under the net retail rate impact of 2 percent, Public Service states that Colorado law prohibits the Commission’s examination of or restrictions on the acquisition of RECs beyond what is necessary for RES compliance as long as the retail rate impact is not exceeded.  Specifically, Public Service states that the Commission has no discretion under statute to set a budget that limits the utility to spending less than the 2 percent cap.

124. The OCC questions the purpose of the retail rate impact in light of the Governor’s Climate Action Plan and decisions the Commission will make in ERP proceedings concerning the acquisition of renewable resources and of Section 123 resources that are renewable resources but that are not subject to the retail rate impact.

125. Rule 3661(h), describing the general framework by which an investor owned QRU calculates the retail rate impact, shall be modified as explained below.  In addition, Rule 3661(f) shall be modified to define the “RES planning period” over which the retail rate impact shall be calculated and reported in the QRU’s annual compliance plan for review by the Commission.  The annually updated calculations of the retail rate impact will serve to inform the Commission of the QRU’s budget to acquire eligible energy and RECs in the next compliance year as well as to acquire resources in accordance with the QRU’s resource acquisition plans using collected and banked funds.  The retail rate impact calculations over the RES planning period will also demonstrate that the QRU has not planned to acquire eligible energy resources and RECs in amounts that would cause the retail rate impact to exceed the maximum percent level. 

B. Calculation of Retail Rate Impact 

126. Public Service states that the existing Rule 3661(h) need not be modified except for provisions that address:  (1) a “time fence” that defines the new eligible energy resources that feed into the retail rate impact calculation; and (2) the concept of “locking down” the net incremental costs of these new eligible energy resources for inclusion in future calculations of the retail rate impact.  The time fence and lock down concepts are discussed separately below. 

127. Public Service opposes the simplified Rule 3661(h) in the Draft Rules.  Public Service states that the Draft Rules virtually ignore the benefits from the displacement of marginal energy costs by renewables and would thus cause the incremental costs of new renewables to be overstated.  Public Service proposes to continue to use the STRATEGIST model for evaluating the incremental costs and benefits of adding renewable resources, particularly since STRATEGIST can account for avoided fossil energy costs from existing resources.  

128. Black Hills states that a rule requiring it to calculate the retail rate impact using sophisticated computer modeling may be too expensive or impractical for its circumstances.  Black Hills further opposes any interpretation or modification of Rule 3661 that results in a compounding of the retail rate impact year over year.

129. CoSEIA asserts that Rule 3661(h) in the Draft Rules is still too complicated and would require more litigation to sort out its implementation.  CoSEIA offers an alternative method for calculating the retail rate impact based on a calculation of the QRU’s blended fuel costs.  SunEdison proposes an even simpler approach by which that the funds collected from a RESA set at the 2 percent maximum level for the retail rate impact be used exclusively for solar resources.  SunEdison suspects that wind resources produce net savings as compared to non-renewable energy resources because they have been acquired through competitive bidding in past solicitations and therefore need not factor into the allocation of RESA funds.  CoSEIA states that it could support SunEdison’s proposal, but it disagrees with the allocation of RESA funds based on the funding source as advocated by SunEdison.

130. The OCC notes that Rule 3661(h) was very contentious in the original RES rulemaking.  However, the OCC opposes the adoption of Rule 3661(h) in the Draft Rules, arguing that computer–based resource modeling should be retained for Public Service.  The OCC also points out that because Black Hills has announced plans to acquire wind resources in the future, this rulemaking should anticipate changed circumstances for that QRU.

131. WRA complains that the STRATEGIST model used by Public Service is neither transparent nor simple and that STRATEGIST may not provide any more head room to afford eligible energy resources under the retail rate impact than a simpler analysis that looks at marginal costs of new resources.

132. The excerpts from Public Service’s 2009 RES Compliance Plan filing that were submitted with its post-hearing comments provide a useful explanation of the modeling that is presently done by that QRU to calculate the net retail rate impact.  In particular, the two tables on the top of page 7 of Section 6 in Volume 1 of the filing summarize the essence of the RES and No RES plans constructed pursuant to existing Rule 3661(h).  Details of the development of the RES and No RES plans are provided elsewhere in that Volume 1 as well as in the Direct Testimony of Arthur R. Warren that was submitted in Docket No. 08A-532E and provided with Public Service’s comments in this docket.

The RES plan is largely based on STRATEGIST modeling of the Commission’s Phase I decision in Docket No. 07A-447E, or Public Service’s ongoing ERP proceeding, which envisions the acquisition of central solar resources, wind resources, a small biomass facility, and 

133. a small land fill project in addition to on-site solar resources.
  The output of STRATEGIST is a representation of the costs of this system configuration, including fuel costs, fixed and variable operations and maintenance costs, capital costs, purchased power costs, and other quantifiable costs.

134. The No RES plan is another STRATEGIST model run that eliminates the new eligible energy resources shown in the RES plan and then selects new non-eligible energy resources to replace these resources if additional generation capacity is needed as a result of the removal of the eligible energy resources.
  The difference between these plans in each year define for Public Service the incremental costs of the new eligible energy resources in the RES plan over the new nonrenewable resources in the No RES plan.

135. As explained by Public Service and the OCC, an important benefit of using a sophisticated resource planning model such as STRATEGIST is the model’s ability to quantify the fuel and other savings that is achieved when renewable energy resources are available for dispatch instead of fossil-fueled resources.   Close examination of the two tables on the top of page 7 of Section 6 in Volume 1 of Public Service’s 2009 RES Compliance Plan also illustrates, however, another feature of the STRATEGIST model.  This feature is likely key to answering the question of whether Public Service’s preferred model has indeed calculated net incremental costs derived by replacing the new eligible energy resources with new non-eligible energy resources as required by § 40-2-124(1)(g)(I), C.R.S.  

136. As shown in the two tables on the top of page 7 of Section 6 in Volume 1 of Public Service’s 2009 RES Compliance Plan, the STRATEGIST model identifies the addition of a “CC” in 2013, another “CC” in 2014, and a “CT” in each year 2017 and 2018.  The No RES plan similarly identifies the addition of a “CC” in 2013 and a “CT” in each year 2017 and 2018.  Instead of a “CC” in 2014, however, the No RES plan identifies a “CT” in each year 2014, 2015, and 2016.  It is assumed under existing Rule 3661(e) that the “CCs” represent generic standard-sized natural gas combined cycle generation facilities and that the “CTs” represent standard-sized natural gas combustion turbine generation facilities.  These tables may reveal that the absence of the eligible energy resources from the RES plan in the No RES plan results only in a shift from one combination of new fossil fueled plants to another combination of new fossil fueled plants rather than in the replacement of the new eligible energy resources in the RES plan with new non-eligible energy resources.

137. This particular outcome is likely a manifestation of STRATEGIST’s resource optimization process in developing the RES and No RES plans; that is, STRATEGIST primarily fills future generation capacity needs with least-cost resources in developing the No RES plan absent the hard-wired eligible energy resources in the RES plan.  If it is again assumed under existing Rule 3661(e) that one of the model assumptions in play in the development of the RES and No RES plan is the “capacity credit” assigned to intermittent renewables such as solar and wind, then STRATEGIST only recognizes a small fraction of the nameplate capacity of the new eligible resources added to the system in the RES plan in terms of a contribution to meeting future peak loads.  Put another way, STRATEGIST’s focus on future capacity shortfalls causes it to redispatch existing resources when the new eligible energy resources in the RES plan are removed from Public Service’s system rather than automatically replacing those RES resources with new non-eligible energy alternatives.  Under the existing Rule 3661(h), which states that the No RES plan “should reflect the QRU’s resource plan that meets the QRU’s capacity and energy requirements over the RES planning period,” it is possible that STRATEGIST could derive a No RES plan that shows no additions of new non-eligible energy resources in future years despite the removal of eligible energy resources in the RES plan from the No RES plan.  This situation appears to be the case through 2013 as shown in the tables on page 7 of Section 6 in Volume 1 of the 2009 RES Compliance Plan.

138. Public Service’s and the OCC’s interest in retaining the benefits of displaced fuel and other costs associated with existing conventional resources in the determination of the retail rate impact using sophisticated modeling has been supported by the Commission in past RES compliance plan proceedings.  Given the emphasis Public Service has placed on the need to retain in the rules a prescriptive modeling approach to calculating the retail rate impact, the benefits of redispatching existing resources may be the most significant benefits Public Service has quantified under existing Rule 3661(h) for mitigating the incremental costs of the new eligible energy resources being added to its system.  However the consideration of the benefits of changing the dispatch of existing resources is not explicitly required by § 40-2-124(1)(g)(I), C.R.S.  What that statute requires is expressed in existing Rule 3661(i) that will be retained, namely, that the retail rate impact is to be calculated net of new alternative non-eligible energy resources.

The Draft Rule contains a simplified method for calculating the retail rate impact; but these proposed rule changes will not be adopted.  Public Service and the OCC point out that 

139. the proposed form of Rule 3661(h) in the Draft Rules may prevent the recognition of fuel savings and other savings in the dispatch of existing resources in the RES plan.  However, the existing Rule 3661(h) will also not be retained.  Existing Rule 3661(h) will instead be pared to explain that the investor owned QRU shall determine the net retail rate impact based on a comparison of a RES scenario to a No RES scenario.  The simplified rule will not prescribe that modeling must be used to do this comparison, so both Black Hills and Public Service will be expected to present retail rate impacts using the same basic approach while affording them the flexibility to propose specific methods for describing the costs and benefits of the RES and No RES scenarios in future RES Compliance Plan filings.  Existing Rule 3661(i) will be eliminated.  

140. The simplified Rule 3661(h) will not prohibit Public Service from using a model like STRATEGIST to complete its RES versus No RES analysis as it has in its past RES Compliance Plan filings.  The option for Public Service to factor in the savings from redispatching existing non-eligible resources in the presence of the new eligible energy resources by using sophisticated modeling is therefore preserved.    However, the new Rule 3661(h) will now afford Public Service an option to come forward in its RES Compliance Plans with simpler ways to determine the net retail rate impact in the future.  The simplified rule is also intended to place more emphasis on Rule 3661(g) that expresses the statutory foundation for the calculation of the net impact on retail rates under Rule 3661(h).  The new simplified rule should prevent situations where specific modeling requirements might cause the investor owned QRU to stray from § 40-2-124(1)(g)(I), C.R.S.

141. Consistent with the discussion above, the simplified approaches proposed by CoSEIA and SunEdison will not be adopted.  While these approaches are appealing in their simplicity, it is premature to conclude that the retail rate impact should concern only on-site solar installations.  Furthermore, new methods for comparing RES to No RES scenarios may be developed by the investor owned QRUs to implement the new Rule 3661(h), such that there becomes a distinction between a retail rate impact and RESA collections.

142. In response to Black Hills’ concern regarding compounding, a new rule shall be adopted to prevent interpretations of Rule 3661 that result in year over year increases in the retail rate impact cap.

143. Finally, a new rule shall be added to Rule 3661 that clarifies the exclusion of eligible energy resources that the Commission has deemed to be “Section 123 resources” from the retail rate impact calculation consistent with the discussion above concerning Rule 3659 Renewable Energy Credits.

144. It is unlikely that this rulemaking will bring the controversies surrounding the calculation of the retail rate impact to an end.  Issues will continue to arise in future proceedings regarding Rules 3661(g) and (h) since calculating a net impact is a complex exercise.  

C. Time Fence and Lock Down

145. Existing Rule 3661(h)(I) requires that the retail rate impact calculation consider the costs and benefits of “new” eligible energy resources at the time of the RES versus No RES analysis.  Once the resource is commercially operational, the rule requires that the resource appear in both the RES and No RES scenarios.  Existing Rule 3661(h)(II) further requires that retail rate impact calculation consider the “on-going annual costs” of all eligible energy that the QRU has contracted to acquire or has generated after the initial effective date of the RES Rules.   

146. The interplay between existing Rules 3661(h)(I) and (II) has been a matter addressed extensively in Public Service’s first two compliance plan proceedings.  One key component of these controversies involves the concept of a “time fence,” or the date after which an eligible energy resource is considered “new.”  Another element of the controversies involves a date-driven mismatch between the determination of net incremental costs under Rule 3661(h)(I) in the RES versus No RES scenario analysis, on the one hand, and, on the other hand, the determination of the annual ongoing costs of eligible energy resources under Rule 3661(h)(II) that go into the calculation of the net retail rate impact for a specific compliance year.  By Decision Nos. C07-0676 and C08-0559, the Commission set to a future rulemaking such as the instant docket the resolution of the “time fence” issue and the mechanics of the calculation of the net retail rate impact, generally.

147. The Draft Rules proposed a single hard date for the time fence, March 27, 2007, which corresponds to HB07-1281.  Eligible energy resources acquired prior to that date would normally be considered “sunk” (i.e., they would appear in both the RES and No RES scenarios), while eligible energy resources acquired after that date would normally be considered “new” and would appear in ongoing representations of the RES scenario.  The proposed method for completing the RES versus No RES analysis in the Draft Rules was further intended to address date-driven mismatches in the existing RES rules. 

148. Public Service objects to the March 27, 2007 date for the time fence, arguing that it is inconsistent with Commission decisions regarding its past RES compliance plans.  Public Service states that the appropriate date for a “time fence” is the effective date of Amendment 37.  Public Service also presumes that the waiver that the Commission granted to exclude from the retail rate impact calculation the four eligible energy resources it acquired pursuant to the 2005 All-Source RFP would continue. 

149. Public Service also proposes an alternative in its redlined rule changes to existing Rule 3661(h)(I) that essentially defines “new” eligible resources in the RES plan scenario as those that “have not yet been acquired” or “for which a CPCN has not yet been granted.” Public Service further proposed redlined changes to Rule 3661(h)(II) in which the on-going annual net “incremental costs over benefits” of all eligible energy resources acquired after the effective date of the RES Rules could be “locked down” based on the QRU’s projections as approved by the Commission pursuant to compliance plan filings.  These “locked down” net incremental costs would burden RESA through the life of the underlying contract or facility.  Public Service adds that at no point would it charge its ratepayers more than the actual costs of renewable resources.

150. Public Service asserts that under the existing Rule 3661(h), the calculation of incremental costs is subject to ever changing assumptions which could result in unintended consequences.  If incremental costs were instead “locked down,” there would be certainty in future calculations of the retail rate impact and certainty in the split for cost recovery between the RESA and the ECA.  Through the testimony of Dan Ahrens in Docket No 08A-532E, which was included with Public Service’s post-hearing comments, Public Service seeks to achieve the “lock down” pursuant to annual compliance report filings or at the time of signing power purchase contracts or contracts associated with self-build projects.  It appears that smaller projects would be aggregated for the purpose of calculating the net incremental costs, while large projects would have individually determined net incremental costs.  

151. The OCC observes that the absence of an established time fence could result in a compounding effect in the calculation of the retail rate impact and could fail to capture the benefits of eligible energy resources that become “sunk.”  The OCC suggests that the “time fence” be the effective date of Amendment 37 and that there be a single exception:  the 775 MW of wind resources whose acquisition commenced prior to that date would be considered “behind the fence.”  With respect to the locking down of net benefits or costs, the OCC suggests that the Commission adopt a rule that establishes the concept of locking down the incremental costs of new eligible energy resources, but the Commission should address the details of the necessary calculations pursuant to the QRU’s compliance plan filings.

152. WRA opposes the hard date of March 27, 2007 because it would ignore the benefits of resources acquired before that time.  CoSEIA argues that if a REC from the resource is used for compliance with the RES, the associated renewable resource should be considered in the retail rate impact calculation.  SunEdison agrees with CoSEIA that there is a double standard concerning the benefits of pre-Amendment 37 eligible energy resources in the calculation of the retail rate impact, while the Solar Alliance suggests that the time fence be set to include the Lamar wind facility.

153. The date the Commission’s initial RES rules took effect, July 2, 2006, shall define the time fence for the determination of the retail rate impact.  While this date is not the effective date of Amendment 37 per se, it corresponds to the date described as “the effective date of these rules” in existing Rule 3661(h) and in Public Service’s redline Rule 3661(h).  With respect to eligible energy resources whose acquisition process began prior to that date, such as the wind resources that Public Service acquired pursuant to its 2005 All-Source RFP, the new rule will define them as “sunk” resources, appearing in both the RES and No RES plans.

154. The determination of net incremental costs of eligible energy resources under § 40-2-124(1)(g)(I), C.R.S., unavoidably involves projections of future costs which are notoriously difficult to predict with any accuracy over long periods of time.  The Commission’s experience with its RES Rules to date indicates that assumptions concerning tax policies, natural gas prices, and carbon regulation costs strongly influence the calculation of the net incremental costs of renewable energy resources as compared with their alternatives.  While RES and No RES plans may reflect the best available information at the time of their development, the concept of “locking down” the incremental costs that flow from the RES versus No RES analysis over the entire life of an eligible energy resource brings into play a series of judgment calls concerning highly interrelated factors.  Many of these judgment calls are initially formed by the Commission when approving an investor owned QRU’s resource plan by a Phase I decision.  These assumptions then inform resource selection in Phase II, a process in which the QRU and the Commission are expected to make further judgment calls.  

155. Public Service’s request for the certainty that would flow from “locked down” net incremental costs of eligible energy resources parallels the resource planning framework concerning the cost effectiveness of any resource that is yet to be acquired.  The decision to move forward with the acquisition of a new resource involves expectations of future costs and benefits that will likely not materialize exactly as envisioned but are nevertheless hoped to be accurate enough to support a presumption of prudence or a finding of prudence at the time the decision is made.  However, locking down net incremental costs at a single point in time could also result in unintended consequences, since the relative cost effectiveness of renewables is a function of volatile fuel costs and largely unknown tax and climate policies in the future.  The acquisition of new eligible energy resources are uniquely subject to a net retail rate cap based on their relative cost effectiveness under § 40-2-124(1)(g)(I), C.R.S.    Moreover, a forecast of the relative cost effectiveness of an eligible energy resource during an upcoming compliance year is likely to be closer to the ratepayer’s reality than a forecast of its relative cost effectiveness five or more years into the future.

156. A modified Rule 3661(h) will provide the investor owned QRU an option to seek Commission approval of “locked down” incremental costs of new eligible energy resources within RES compliance plan proceedings.  However the Commission will make the decision to approve “locked down” costs and benefits on a case-by-case basis for periods that may or may not extend through the useful lives of the resources (e.g., the lock down might extend over four compliance years before it needs to be updated based on new resource planning assumptions approved by the Commission under Rule 3661(e)).  

157. Investor owned QRU compliance plan filings will be used for Commission review and approval of “locked down” net incremental costs instead of compliance report filings, since it is within RES compliance plans that the QRU calculates the retail rate impact and because the compliance report review process is intended to be a relatively fast and narrowly focused review of eligible energy generated or caused to be generated to meet the RES under Rule 3654.  This framework mirrors Public Service’s filing in Docket No. 08A-532E concerning Public Service’s 2009 RES compliance plan in which it seeks to “lock down” the net incremental costs of the eligible energy resources acquired through December 31, 2008.  On-site solar and other net metered resources actually acquired during a compliance year may be aggregated for the purpose of “locking down” their collective net incremental costs as suggested by Public Service.  The net incremental costs of all other resources acquired during a compliance year would need to be determined on a resource-by-resource basis.  The calculation methods for the “locked down” net incremental costs would be addressed in the annual RES compliance plan proceedings as suggested by the OCC.  

158. The investor owned QRU will collect no more than the actual costs of eligible energy resources whose net incremental costs are “locked down.”  If the QRU does not seek to lock down the net incremental costs of an eligible energy resource or if the Commission declines to approve locked down costs as proposed by the QRU, the QRU shall continue to use the updated RES versus No RES modeling results to determine the impact on the RESA associated with the resource’s incremental annual costs.

159. This new “lock down” paradigm for the retail rate impact will need to be tested in future RES compliance plan proceedings to assess the administrative burdens it may place on the QRUs, the Commission, and the parties.  Based on future experiences regarding locked down net incremental costs, the Commission may find it to be overly complicated, time consuming, and controversial to review specific net incremental costs of each eligible energy resource and the corresponding allocation of RESA dollars.  It may also prove to be necessary in the future to examine alternative methods for dealing with the RESA funds becoming inadequate to pay for the incremental costs of new resource acquisitions as a result of fluctuating avoided costs, such as natural gas costs and carbon costs.

XII. ANNUAL COMPLIANCE REPORT—RULE 3662
160. The Draft Rules contains several new reporting requirements related to the QRU’s performance in a completed compliance year.

161. The OCC suggests that RECs from QRU-owned facilities should be separately reported in the QRU’s annual compliance report.  The OCC further suggests that profit and losses from the sale of RECs should be reported in the Annual Compliance Plan.

162. The Solar Alliance complains that the existing Rule 3662 does not require fine enough detail and that reporting should be done by sub-category for on-site solar systems (Small, Medium, and Large SRO Programs) and should include information about budgets and expenditures.  

163. WRA suggests that RECs retired for voluntary green pricing programs be separately identified in the QRU’s report.  The WRA also suggests that, with respect to confidential information, the QRU should seek a protective order if it wants to claim confidentiality of material in the report. 

164. Both Public Service and Black Hills express concern that the proposed changes in the Draft Rules would impose a data-intensive burden on the reporting process.  Public Service proposes only a single change to existing Rule 3662(a)(XI) that reflects Commission interpretations of the existing rule.  

165. Rule 3662 shall be modified to focus on RECs and recycled energy as opposed to eligible energy, since Rule 3659 states that RECs and recycled energy will be used to comply with the RES.  

166. Two new subcomponents shall be added to existing Rule 3662(a):  one to require the reporting of RECs retired for voluntary green pricing programs as suggested by WRA and the other to report RECs generated by QRU-owned renewable energy facilities.  Rule 3659(a) shall further be modified to require reporting by type of RECs (non-solar RECs, S-RECs and SO-RECs) and by category of SO-REC, as applicable. Rule 3659(a)(XI) shall also be modified to provide more detail about expenditures by type of resource.  However, no change will be made to existing Rule 3662(a)(XI).

167. Finally, a new rule shall require the QRU report on the RECs traded and sold during the compliance year, including the margins gained and the method for calculating such margins.

XIII. NET METERING—RULE 3664
168. Existing Rule 3664 currently requires investor owned QRUs to allow a customer’s retail electricity consumption to be offset by the electricity generated from eligible energy resources on the customer’s side of the meter that are interconnected with the QRU, subject to certain limits.  If a customer generates renewable energy in excess of the customer’s electricity consumption, the excess kilowatt-hours may be carried forward from month to month and credited at a ratio of 1:1 against the customer’s retail electricity consumption in subsequent months, with a true-up taking place annually.   There were numerous comments concerning net metering.

169. Rule 3664(a)(I) currently limits the capacity of a net metering customer’s generation to 2,000 kW, or 2 MW.  Most commenters proposed raising this limit to at least 4 to 6 MW.  Other commenters suggest placing a limit based on the customer’s anticipated or actual annual electricity consumption, typically 120 percent or 125 percent of the customer’s annual electricity consumption.  Other states have taken this latter approach.

170. The OCC opposes the raising of the net metering limit above 2 MW.  It claims that there is an inherent subsidy that flows from the non-net metered customers to those that are net metered without a production meter.  Public Service also suggests that since some transmission and distribution costs are recovered in the energy or per-kWh rate, those customers on a net meter do not pay their share of these transmission and distribution costs, which end up being paid by the non-net metered customers.

171. Other commenters, such as the Solar Alliance, suggest that OCC and Public Service ignore the benefits of net metering.  As an example, they note that net-metered customers generally receive benefits based on avoided average fuel costs, rather than benefits based on the higher fuel costs of resources that have been most likely displaced.  They also point to lower system losses, transmission sizing benefits, and the value of increased generation capacity.  Absent detailed analysis, these commenters are unwilling to concede that there is any subsidy at all flowing to net-metered customers. 

172. Public Service states in its Reply Comments that it supports a limit of the lesser of 2 MW or 120 percent of the customer’s average annual electricity consumption.  This proposal would be more restrictive than the existing limit.

173. The limit is somewhat arbitrary.  As the on-site solar industry has advanced, systems are getting larger and larger.  Some current systems, such as those owned by the City of Rifle and DIA, are close to the cap.  In addition, it appears there will be growth in the number of third-party providers and installations on leased premises, which will exert upward pressure on the cap.  There is no strong evidence of record supporting the notion that there is an overall subsidy flowing to net-metered customers.  Therefore a larger cap is warranted.  The record supports an increase on the limit to a system sized to supply no more than 120 percent of the customer’s average annual electricity consumption.

174.   Public Service has raised legitimate concerns about customer-owned, intermittent systems much larger than the existing 2 MW cap.  From a system perspective, sudden weather changes and rapid loss of voltage produce engineering issues that will have to be addressed.  However, these are engineering and operational issues that are best dealt with explicitly as interconnection issues.  The net metering cap is primarily an economic issue.

175. Some municipal commenters sought an exemption from the cap for municipal customers.  Given that the size limit is being changed as set forth above, no exemption will be written into the rules.  Some commenters went further and sought to have the different locations of a municipal load aggregated together for net metering purposes.  However, this goes beyond the ALJ’s understanding of what net metering means.  This proposal seems to be little different from allowing a common owner of multiple facilities, such as a real estate trust owning many buildings, to net all generation and usage across all of the facilities without regard to contiguity of the facilities.  Therefore no municipal exemption for different locations is adopted.

176. CoSEIA suggested that all new and replacement meters be net meters.  It argued that this would speed the deployment of on site solar systems.  Public Service opposes this.  It notes that when a net meter is installed, it loses the ability, unless informed by the customer, to track what is connected to the grid from the customer’s side of the net meter.  This creates a threat to the reliability of the system, in its eyes.

177. Installing net meters exclusively on a going forward basis presents practical problems for the management of the system.  There may be ways to implement such a program, but the cost and difficulty of the implementation are simply unknown.  Therefore it will not be mandated at this time.

178. One commenter urged the Commission to allow residential customers who net meter to select whatever 12-month period they want for the true-up period.  However, the standard rebate offer (which covers most residential customers) is governed by § 40-2-124(e), C.R.S., and it requires that the true-up take place on a calendar year basis.  Therefore the suggestion will not be adopted.

179. There were comments made suggesting that the Commission consider demand credits for net metered customers.  Another demand-related issue was the proposal by WRA to cap net metering with a demand limit of 200 percent of a customer’s demand (for demand metered customers). These topics were insufficiently fleshed out at the hearing, but they are worthy of future consideration.

180. A conforming amendment to the definition of “on-site solar system” found in Rule 3652(i) has been made by removing the last sentence, which had limited their size to 2 MW.

181. For REAs, the net metering size limits are set forth in § 40-9.5-118(2)(e), C.R.S.  They will not be repeated in the rules. 

XIV. INTERCONNECTION PROCEDURES—RULE 3665
A. Applicability

182. CoSEIA and CDOC have taken the position that all interconnection agreements for small (less than 10 kW) systems should be either streamlined or abolished.  They think the agreements are unnecessarily complicated and add significant transaction costs to the purchase of small systems.  The agreements are somewhat complicated and should be simplified.  However, this seems to be occurring as part of the natural evolution of the marketplace.  Therefore the requirement for an agreement for a small system will not be abolished.

B. Insurance—Rule 3665(e)(XI)

183.  The current insurance requirement for systems less than or equal to 10 kW is a combined single limit (for bodily injury and property damage) of at least $300,000 for each occurrence.  The current insurance requirement for systems greater than 10 kW and less than or equal to 2 MW is a combined single limit (for bodily injury and property damage) of at least $2,000,000 for each occurrence.  For systems larger than 2 MW, the insurance limit is determined on a case-by-case basis, with the limit reflecting the size of the installation and the potential for system damage.

184. CoSEIA and IREC would like to abolish all proof of insurance requirements for small systems.  They suggest that the risk to the grid is small, and that there has never been damage to the grid from a small system.  They claim that 25 states do not require proof of insurance for small systems.  Public Service, CREA, and Tri-State oppose any change to the small system requirement.  They note that such insurance is readily available at a reasonable cost, and argue that there is still some risk to the system.  For these latter reasons, the requirement for systems of 10 kW or less will not be changed.

185. Public Service has proposed reducing the limit for projects sized 10 kW to 500 kW to $1,000,000;
 maintaining a $2,000,000 amount for systems sized over 500 kW to 2 MW; and keeping a case-by-case basis for systems over 2 MW.  IREC proposes a limit of $1,000,000 for systems sized 250 kW to 2 MW; and $2,000,000 for systems over 2 MW.  Public Service’s proposal to add a fourth category to the existing three seems more tailored to the amount of insurance that should be needed.  Therefore, the Public Service proposal will be adopted.

186. Rule 3665(e)(XI)(B) requires that for all systems, except solar systems located on residential premises that are 10 kW or less,  the utility shall be named as an additional insured by endorsement to the insurance policy, and the policy shall provide that written notice be given to the utility at least 30 days prior to any cancellation or reduction in coverage.  IREC claims that such insurance is either unavailable or prohibitively expensive, and suggests that the endorsement requirement be done away with.  Public Service has recommended that the endorsement requirement remain only for systems sized larger than 500 kW.

187. There may be some legitimacy to the IREC claim, as noted by another commenter.
  However, the record is sparse on the issue.  A prudent course at this time would be to adopt the Public Service recommendation for now, and revisit the issue in the future.  Therefore the Public Service proposal will be adopted.

C. REC Transfers

188. As noted above, REC transfers from an interconnection customer to the QRU shall not be a mandatory condition for interconnection.  Such a requirement will be removed from the model application in Rule 3665(g).  While REC transfers from the customer to the QRU shall not be a mandatory condition for interconnection, there shall be no prohibition on the purchase of RECs by the QRU through an interconnection agreement.

D. Rural Systems

189. As noted above, HB08-1160, now codified at § 40-9.5-118, C.R.S., addressed net metering, interconnection, and related matters for CEAs and their customers.  Section 40-9.5-118(2)(d), C.R.S., requires CEAs and customer-generators to comply with the interconnection standards and insurance requirements of the Commission.  In addition, the Commission was required to address CEA issues in its small generator interconnection procedures.  This proceeding does that.

190. CREA and Tri-State have raised issues concerning interconnection that apply more specifically to rural systems.  For example, many rural systems have highly seasonal circuits, perhaps due to irrigation or snow-making customers.  They have therefore suggested additional screens for both the Level 1
  and Level 2
 interconnection requests.  They have proposed amendments to Rule 3665 which define a highly seasonal circuit as one whose ratio of annual peak load to off-season peak load is greater than six.  For those circuits, aggregate generation, including a small generation facility, may not exceed 15 percent of twice the minimum daytime loading.

191. CREA and Tri-State also propose to add language to Rule 3665 that would create a standard for Level 2 requiring a proposed generation facility not cause a voltage dip greater than 5 percent and meet the flicker requirements of IEEE standard 519.

192. These proposals are warranted given the unique operating conditions of many of the rural CEAs.  The proposals will be adopted.

E. One-line Diagrams

193. The existing Rule 3665 makes no mention of one-line diagrams.  The Draft Rules included no changes to Rule 3665 either explicitly allowing QRUs to request one-line diagrams as part of the interconnection process or explicitly prohibiting QRUs from requiring one-line diagrams from the interconnection process.

194. CoSEIA broadly seeks to eliminate or at least to reduce significantly the interconnection agreement for Level 1 installations that involve inverter-based systems of 10 kW or less.  The requirement for customer-site-specific, one-line diagrams is an example of the paperwork that CoSEIA seeks to remove.  It would like the Commission to prohibit utilities from requiring a one-line diagram of the design of a proposed system for small systems.  It suggests that the diagrams offer little information to the utility and are a paperwork headache for installers.  While the individual cost is small, CoSEIA notes that it is multiplied by the thousands of interconnection agreements that its members must provide.

195. Public Service, CREA, and Tri-State all strongly oppose the Commission precluding the requirement.  They see the one-line diagram as a useful tool showing at a glance the point of interconnection, the electrical configuration, and certification of the inverter.  It also is used for meter set orders, and Public Service states that its meter technicians are instructed to connect the net meter in conformance with the one-line diagram.

196. There appear to be safety benefits as well as system management benefits associated with one-line diagrams, and the cost is minimal.  Therefore the Commission will not preclude their use.

197. The streamlining of the interconnection process should benefit installers and reduce program administration costs.  Therefore on-site system installers and the QRUs are encouraged to simplify the development and provision of the one-line diagrams.
  Progress by investor owned QRUs toward streamlining their interconnection application processes for small systems can be examined in the context of the annual RES compliance filings, which, by Rule 3657(a)(VII), are required to address such interconnection matters.  

F. External Disconnect Switches

Currently, most utilities require external disconnect switches between the on-site facility and the grid.  CoSEIA and other commenters would have the Commission preclude a utility from requiring an external disconnect switch on the grounds that they are not needed, at least for small systems.  They suggest that most inverter-based systems have internal protections that are sufficient to protect against back-feeding into the grid when the grid is down.  CoSEIA 

198. estimates the cost of parts and installation of an external disconnect switch to be $160 per facility.

199. The utilities are somewhat split on this issue.  Public Service is amenable to small (10 kW and under) facilities without external disconnects, provided the systems use a UL 1741 certified inverter.  It feels that these have internal disconnects that offer sufficient protection.  CREA and Tri-State would accept such an installation in a small system, but only if the installation were performed by a licensed electrician and inspected by a local, qualified inspector.  Black Hills opposes these types of installations, claiming that inverters and other encapsulated switches are an insufficient substitute.  It states these types of switches are subject to damage from lightning surges.

200. Given the lack of unanimity on this important safety issue, as well as a thin record on the actual performance of internal protections, an appropriate resolution is to allow the utilities to waive this requirement, at their discretion.

G. Government Interconnectors

201. Governmental entities that would like to interconnect with a QRU face problems peculiar to them.  GEO identified several provisions of the standard interconnection agreement that have impacted two projects, namely, a 10 kW PV system for the Capitol and a 100 kW PV system for the Department of Revenue building at 1881 Pierce Street.  These provisions relate to insurance and indemnification.  For example, the State is self-insured and cannot provide third-party insurance.  Other examples relate to requirements for indemnification, forfeiture of governmental immunity, and financial obligations beyond the current fiscal year.  GEO proposes specific language that would prohibit certain provisions in contracts between QRUs and governmental entities.  The language proposed by the GEO is incorporated into the adopted changes to Rule 3658.

XV. CHANGES NOT ADOPTED
A. Municipal Utilities under Rule 3653(d)

202. The proposed rules contained a requirement that municipally owned utilities serving 5,000 customers or more adopt and post small generation interconnection standards and insurance requirements that were functionally similar to those in Rule 3665.  CAMU opposes this provision, suggesting that it is beyond the jurisdiction of the Commission.  CAMU notes both Colorado Constitutional
 and statutory
 provisions in support of its claim.  It also describes the differing treatment of municipal utilities and CEAs in HB08-1160, now codified at §§ 40-2-124(7) and 40-9.5-118, C.R.S.

203. CAMU makes a compelling case, and the proposed rule is not adopted.

B. Co-Firing

204. Co-firing describes a situation where a generator uses a combination of fossil fuel and eligible renewable energy resources to generate electricity.  The proposed rules suggested methods for determining the proportion of eligible renewable energy generated, as well as a minimum percentage of output that must be generated by the eligible renewable energy resources.  No consensus appeared among the commenters, and the record is sparse.  No changes to the existing rule will be adopted.

C. Mandatory Registration with Western Renewable Energy Generation Information System (WREGIS)

205. The proposed rules set forth questions related to WREGIS, specifically, whether all Colorado QRUs should register with WREGIS and whether all eligible energy facilities within Colorado of a certain size should maintain a generator account with WREGIS.  Most of the benefit of WREGIS in tracking RECs is mooted by the retention of the QRUs as administrators of their respective renewable programs.
  Therefore the rules adopted in this Decision do not mandate registration with WREGIS.

D. Registration of Third-Party Developers

206. A separate portion of this Decision makes it explicit that the third-party developer model of on-site solar installations has previously been accepted and approved by the Commission.  However, there has been no demonstration of a need to register the developers.  In addition, it is unlikely that the Commission would be able to effectively monitor any type of registration program without additional resources, and thus the program would be of little use.

E. Definitions of Hydropower

207. The proposed rules offered two options to better define the types of hydropower that would qualify as eligible energy resources.  Most commenters opposed both versions as overly restrictive and inapplicable in large part to Colorado conditions.  The ALJ agrees, and no changes will be adopted.

F. Increased Set-Asides

208. Some commenters suggested that there be increased set asides for certain types of renewables, such as for small wind resources.  The OCC argued that this could lead to the acquisition of higher-cost resources.  There is insufficient basis to adopt further set-asides of this type.

209. CDOC suggested that State agencies be given some sort of preference.  The proposal will not be adopted.

G. Greenhouse Gas Emissions

210. The proposed rules contained some suggestions as to how RECs and greenhouse gas (GHG) reductions would interrelate.  The comments made clear that while federal GHG limitations appear imminent, there is not agreement as to the types of limitations there will be.  Most commenters argued, and the ALJ agrees, that it is premature to attempt to define this relationship.  It is likely the Commission will need to revisit these Rules once federal GHG limitations are in place.

H. Colorado Minimum Percentage

211. Proposed Rule 3654(j) would have required that 80 percent of nonsolar RECs and 80 percent of SRECs used for compliance in a given year be either generated in Colorado or delivered into Colorado.  Most commenters opposed this as unnecessary and unduly limiting of any developing REC market.  OCC suggested this could increase costs if cheaper RECs are available outside of Colorado.  Holy Cross noted that it had already procured RECs for compliance from an out-of-state provider.  The ALJ finds that the record does not support any minimum percentage, and the proposal will not be adopted.

I. Other Suggested Changes

212. Any other suggested changes to the rules that have not been discussed above are found to be not warranted, based on the record in this proceeding.

213. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

XVI. ORDER
A. The Commission Orders That:

1. The Rules contained in Appendix A are hereby adopted.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Timely comments were received from the City of Rifle; SunRun, Inc.;  the Solar Alliance; Colorado Solar Energy Industries Association (CoSEIA); Public Service Company of Colorado (Public Service); Alan A. Dunwell; Intermountain Rural Electric Association (IREA); Denver International Airport (DIA); Western Renewable Energy Generation Information System (WREGIS); Paul Kunasz; Wal-Mart Stores, Inc., and Sam’s West, Inc. (Wal-Mart); SunEdison, LLC (SunEdison); Applied Materials; Governor’s Energy Office (GEO); Colorado Department of Corrections (CDOC); Colorado Trout Unlimited; Ron Broberg; Colorado Association of Municipal Utilities (CAMU); Southwest Windpower, Inc.; Colorado Office of Consumer Counsel (OCC); Western Resource Advocates (WRA); Colorado Rural Electric Association (CREA); Tri-State Generation and Transmission Association, Inc. (Tri-State); Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills); Interwest Energy Alliance (Interwest); The Nature Conservancy; Audubon Colorado; Playa Lakes Joint Venture; Colorado Natural Heritage Program; Rocky Mountain Bird Observatory; City of Boulder; Interstate Renewable Energy Council (IREC); Holy Cross Electric Association (Holy Cross); CF&I Steel, L.P. (CF&I); Climax Molybdenum Company (Climax); Rocky Mountain Farmers Union and Colorado Harvesting Energy Network; Colorado Division of Wildlife (CDOW); Audubon Society of Greater Denver; Colorado Independent Energy Association; Sierra Club, Rocky Mountain Chapter; Liberty Media Corporation; Standard Renewable Energy, L.P.; and Upper Yampa Water Conservancy District. 


� Section 40-2-124(1), C.R.S., defines a QRU as any provider of retail electric service, other than municipally owned utilities that serve forty thousand customers or less.  That section and subsequent sections also contain more specific provisions concerning cooperative electric associations that have voted to exempt themselves from Commission jurisdiction.


� By Decision No. R09-0117 issued on February 5, 2009 in Docket No. 08A-260E, the Commission approved Public Service’s voluntary green pricing program in which customers pay premiums to purchase eligible energy associated with increased levels of renewable energy resources.  The eligible energy sold under this program will be certified by an independent third party, such as Green-e.  Certified Green-e Energy presently includes only renewable energy that is generated in the calendar year in which it is sold, the first three months of the following calendar year, and the last six months of the prior calendar year.


� This was filed with Public Service’s Reply Comments.


� Decision No. C07-0676, pp. 28-33.


� The rules adopted do require repayment of the pro rata share of the rebate if the agreement is terminated early.


� Interestingly the section on Rule 3655 in Commission Decision No. C05-1461 in Docket No. 05R-112E initially adopting the RES Rules primarily addresses the merits of a third-party administrator.


� The Commission’s RES Rules were also modified in 2007 in response to statutory changes.  However, the rulemaking that modified the RES Rules, Docket No. 07R-166E, was handled expeditiously with a narrow focus on the provisions of HB07-1281.  That rulemaking also preceded the emergency rulemakings in which the Commission enacted its ERP Rules.


� The retail rate impact under Rule 3661 shall apply to all new eligible energy resources regardless of the form of acquisition of these resources and regardless of whether the investor owned QRU’s plans for the acquisition of these resources is assessed by the Commission under its RES Rules or its ERP Rules, with the exception of new eligible energy resources that are designated as “Section 123 resources.”


� Rule 3603 requires investor owned QRUs to file a resource plan on or before October 31 on a four-year cycle.


� The discussion on Rule 3655 herein addresses the process for the Commission’s review of investor owned QRU acquisitions of eligible energy resources that are larger than those that qualify for net metering but are smaller than or equal to 30 MW.


� By Decision No. C08-1153 in Docket No. 07A-447E, the Commission states that the issue of whether the RECs associated with Section 123 resources can be used for compliance with the RES will be addressed in the instant docket.


� Public Service recommends in its comments that a RES compliance plan be made every four years in sync with the investor owned QRU’s electric resource plan.


� This occurred in 2008 when Public Service advanced funds due to increased subscriptions to the solar rewards program.


� To quote Harry Trebing, Director Emeritus, Institute of Public Utilities, Michigan State University, “Life is one great big arithmetic mean.”


� The OCC’s suggestion for a new rule that allows for the splitting of cost recovery between the RESA and the ECA is made with respect to Rule 3661 that addresses the calculation of the retail rate impact.


� The new eligible energy resources shown for 2008 in the tables represent resources whose net incremental costs Public Service seeks to “lock down” and eligible energy resources acquired pursuant to the 2005 All-Source Solicitation that have been deemed “sunk” for purposes of calculating the retail rate impact in the 2007 through 2009 RES compliance years.


� The 200 MW solar thermal resource shown in 2013 is in both the RES and No RES plans because the Commission has deemed such technology as a Section 123 resource that is not subject to the retail rate impact under Rule 3661.


� Existing Rule 3661(h) also makes no mention of the savings resulting from the dispatch of existing non-eligible energy resources as a result of the presence of new eligible energy resources.


� Public Service made this recommendation concurrent with its recommendation that standard offers for SO-RECs be made to systems up to 500 kW in size.


� Richard Wilson, CEO of Southeast Colorado Power, testifying on behalf of CREA.


� Level 1 interconnection requests apply to inverter-based generating facilities no larger than 10 kW.


� Level 2 interconnection requests apply to facilities no larger than 2 MW that are not Level 1.


� “Minimum daytime loading” is defined as well, namely, the lowest daily peak in the year on the line section.


� For example, it doesn’t seem necessary to amend a one-line diagram if only the brand of inverter is changed.


� Black Hills also claims that the National Electric Code (NEC) requires external disconnect switches.  However, the ALJ’s understanding is that the NEC requires only a circuit breaker, which the inverter-based systems have internally.


� Colorado Constitution, Art. XXV.


� §§ 40-3.5-101-107, C.R.S.


� Rules 3659(l) and (m) concerning QRU tracking of RECs are being retained unchanged.
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