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QWEST COMMUNICATIONS COMPANY, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS, LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.

AND

ESCHELON TELECOM, INC.,

 
THIRD PARTY COMPLAINANT,

V.

AT&T CORP.,


THIRD PARTY RESPONDENT.
interim order of
administrative law judge
G. Harris Adams 
denying motion to compel discovery
Mailed Date:  April 16, 2009
I. statement

1. On March 31, 2009, Eschelon Telecom, Inc’s Motion to Compel Discovery from Qwest Communications Corporation was filed.  Eschelon Telecom, Inc. (Eschelon) seeks to compel Qwest Communications Company, LLC (QCC or Qwest) to provide answers to specific interrogatories propounded.

2. On April 13, 2009, Qwest Communication Company, LLC’s Response to Eschelon Motion to Compel was filed.  Qwest objects to the propounded discovery as being overly broad, unduly burdensome, vague, ambiguous, and so beyond the scope of the proceeding as to not be reasonably calculated to lead the discovery of admissible evidence.

3. The Commission’s procedural rules allow any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  See, Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure.

4. The Colorado Supreme Court has interpreted these discovery rules to permit very broad discovery and specifically stated, “When resolving discovery disputes, the rules should be construed liberally to effectuate the full extent of their truth-seeking purpose, so in close cases the balance must be struck in favor of allowing discovery.”  National Farmers Union Property and Casualty Co. v. District Court for the City and County of Denver, 718 P.2d 1044, 1046 (Colo. 1986).

5. Requests 6 and 9 are so broad as to not be reasonably calculated to lead the discovery of admissible evidence.  Request 6 seeks every oral or written agreement even related to switched access  (presumably interstate or intrastate) that QCC, a national company, has had with anyone, anywhere, in the past ten years.  Qwest will not be compelled to respond as drafted.  As to Request 9, information is sought regarding every compromise of a billing or rate dispute with a switched access provider in Colorado.  Qwest’s response makes clear that the scope of the request, without any regard to time or materiality, is not reasonably calculated to lead to the discovery of admissible evidence.  Qwest makes clear that the scope of the request encompasses routine daily matters that occur in the ordinary course of business and do not inform the issues in this matter.  Such a net is cast too broadly and would impose an unreasonable burden to provide a complete response that would yield much information of little if any relation to the pending dispute.

6. The request to compel responses to Requests 10 and 11 will be denied as they are dependent upon Request 9.

7. Request 15 seeks information regarding whether QCC has ever reached a compromise whereby it paid less than billed for interstate or intrastate switched access services.  Such inquiry is not reasonably calculated to lead to the discovery of admissible evidence.

8. Because there has been no showing that information sought in Requests 6, 9, and 15 has any relation whatsoever to what Qwest paid to Eschelon for services, the rates therefor, or the defenses plead, they are not reasonably calculated to lead to the discovery of admissible evidence.

9. To the extent discovery is sought as to purely interstate access services, and as previously stated:  “Eschelon has failed to demonstrate that discovery, directed solely to interstate access services has been reasonably calculated to lead to the discovery of admissible evidence. Elimination of requested discovery as to exclusive interstate services at this time would not preclude Eschelon from exploring related issues to intrastate agreements.”  Decision No. R09-0283-I at ¶18.  To the extent discovery is sought as to purely interstate services, Eschelon similarly failed to make any demonstration herein.  As such, the request to compel would be equally denied.

10. The request to compel a response to Request 16 will be denied as it is dependent upon Request 15.

II. ORDER
A. It Is Ordered That:

1. Eschelon Telecom, Inc’s Motion to Compel Discovery from Qwest Communications Corporation filed on March 31, 2009 is denied.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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