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I. STATEMENT, findings, and conclusion  

1. On January 28, 2009, Alliance Transportation (Applicant) filed a verified Application to Operate as a Contract Carrier of Passengers by Motor Vehicle (Application).  That filing commenced this docket.  

2. On February 2, 2009, the Commission issued a Notice of Application Filed; established an intervention period, which has expired; and established a procedural schedule.  Decision No. R09-0273-I vacated that procedural schedule.  

3. On February 24, 2009, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi), intervened in this proceeding.  Metro Taxi opposes the Application and is represented by counsel in this matter.  

4. On March 4, 2009, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter and/or Boulder Airport Shuttle and/or Boulder Express Shuttle (Colorado Cab), intervened in this proceeding.  Colorado Cab opposes the Application and is represented by counsel in this matter.  

5. On March 4, 2009, Shamrock Taxi of Ft. Collins Inc., doing business as Yellow Cab of Northern Colorado (Shamrock), intervened in this proceeding.  Shamrock opposes the Application and is represented by counsel in this matter.  

6. On March 4, 2009, SuperShuttle International Denver, Inc. (SuperShuttle), intervened in this proceeding.  SuperShuttle opposes the Application and is represented by counsel in this matter.  

7. Colorado Cab, Metro Taxi, Shamrock, and SuperShuttle, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

8. By Minute Order, the Commission deemed the Application complete as of March 11, 2009.  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date.  

9. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

10. Applicant is a Colorado corporation, is a party in this matter, and is not represented by an attorney in this proceeding.  

11. By Decision No. R09-0273-I, the ALJ ordered Applicant, on or before March 27, 2009, either to make a filing to show that it could proceed without an attorney or to have its attorney enter an appearance in this matter.  As of March 30, 2009:  (a) Applicant's counsel had not entered an appearance; (b) Applicant had not made a filing to show that it may proceed without an attorney; and (c) Applicant had not made a filing to enlarge the time to comply with Decision No. R09-0273-I.  

12. Decision No. R09-0273-I at ¶ 19 stated:  

 
Applicant is advised, and is on notice, that if it fails either to show cause or to have its counsel file an entry of appearance on or before close of business on March 27, 2009, then the ALJ will order Applicant to obtain counsel.  Applicant is advised that, and is on notice that, if the ALJ issues an order requiring Applicant to obtain counsel, Applicant will not be permitted to proceed in this matter without counsel.  

(Emphasis in original.)  

13. In accordance with Decision No. R09-0273-I and based Applicant's failure to comply with that Order, the ALJ ordered Applicant to obtain an attorney in this case.  The ALJ ordered Applicant's counsel to enter an appearance in this proceeding no later than the beginning of the prehearing conference scheduled for April 8, 2009.  Decision No. R09-0331-I.  

14. Decision No. R09-0331-I stated, at ¶ I.13 and at Ordering Paragraph No. 1, that Applicant cannot proceed in this case without an attorney.  

15. The Commission mailed Decision No. R09-0273-I and Decision No. R09-0331-I to Applicant's address as stated in the Application.  Neither mailing was returned to the Commission as undeliverable.  

16. Decision No. R09-0273-I scheduled a prehearing conference in this matter for April 8, 2009.  

17. On April 8, 2009, the ALJ called the prehearing conference to order approximately 15 minutes after the scheduled time.  Intervenors were present and were represented.  Applicant was not present, and no representative of Applicant was present.  

18. Notwithstanding the clear requirement stated in Decision No. R09-0331-I, no counsel for Applicant was present; and no counsel for Applicant had entered an appearance in this matter.  

19. The ALJ stated for the record that Applicant had not contacted her office and had not contacted the Commission concerning either the prehearing conference or the requirement that Applicant obtain counsel in order to proceed in this matter.  

20. Counsel for Metro Taxi stated that he had not had contact with Applicant since the prehearing conference was scheduled.  

21. Counsel for Colorado Cab, Shamrock, and SuperShuttle stated that she had not had contact with Applicant since the prehearing conference was scheduled.  

22. At the prehearing conference, Metro Taxi orally moved to dismiss the Application without prejudice.  As the basis for its oral motion, Metro Taxi stated and argued that Applicant's failure to comply with the two Orders, Applicant's failure to appear at the prehearing conference, and Applicant's evident total disregard of the case established Applicant's abandonment of the Application.  

23. Colorado Cab, Shamrock, and SuperShuttle joined in Metro Taxi's oral motion.  

24. The ALJ took the oral motion under advisement.  

25. Based on the record in this case, the ALJ will grant the oral motion.  The record, as outlined above, supports a finding -- and the ALJ finds -- that Applicant has abandoned the Application.  First, other than filing the Application, Applicant has taken no discernible step or steps to prosecute this proceeding.  Second, the ALJ has ruled that Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a) requires an applicant to have legal counsel in this matter.  Despite this ruling and an explicit Order, Applicant has not obtained counsel in this matter.  Third, Applicant neither appeared at the prehearing conference nor contacted the Commission or Intervenors concerning Applicant's intentions with respect to proceeding with this case.   Fourth and finally, Applicant cannot prosecute the Application without counsel.  To continue this proceeding in the absence of counsel for Applicant would be a futile act and would result in the Commission and the Intervenors pointlessly expending resources.  Accordingly, the ALJ will dismiss the Application without prejudice and will close this docket.  

26. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER 

A. The Commission Orders That: 

1. The oral motion to dismiss the Application to Operate as a Contract Carrier of Passengers by Motor Vehicle is granted.  

2. The Application to Operate as a Contract Carrier of Passengers by Motor Vehicle, filed by Alliance Transportation, is dismissed without prejudice.  

3. Docket No. 09A-040BP is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
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