Before the Public Utilities Commission of the State of Colorado

Decision No. R09-0400
Docket No. 08A-470E

R09-0400Decision No. R09-0400  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
08A-470EDOCKET NO. 08A-470E  
IN THE MATTER OF THE APPLICATION OF black hills/colorado electric utility company, lp, for an order approving its 2009 qualifying retail utility compliance plan.  
recommended decision of 
administrative law Judge 
mana l. jennings-fader 
granting motion for approval 
of settlement agreement and 
approving settlement agreement  
Mailed Date:  April 15, 2009  
I. STATEMENT  
1. On October 20, 2008, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric (Black Hills Electric, BH/CE, or Applicant), filed a Verified Application seeking approval of its 2009 Qualifying Retail Utility Compliance Plan (Application).  The filing commenced this proceeding.  

2. On October 21, 2008, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.
  

3. The Colorado Office of Consumer Counsel (OCC) intervened of right.  Staff of the Commission (Staff) intervened of right.
  Each requested a hearing in this matter.  

4. OCC and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. By Minute Order dated December 3, 2008, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

6. By Minute Order dated December 3, 2008, the Commission deemed the Application complete as of December 5, 2008.  Pursuant to § 40-6-109.5(2), C.R.S., a Commission decision in this matter should issue within 210 days of that date (i.e., July 3, 2009).  

7. By Decision No. R09-0015-I, the ALJ established a procedural schedule and scheduled hearing dates of March 19 and 20, 2009.  The procedural schedule was modified by Decisions No. R09-0093-I and No. R09-0120-I.  

8. On January 7, 2009, Applicant filed the direct testimony and exhibits of Mr. Maurice L. Arnall.
  The affidavit of Mr. Arnall accompanied and verified his written testimony and exhibits.  

9. On February 9, 2009, OCC filed the answer testimony of Mr. Frank Shafer.
  The affidavit of Mr. Shafer accompanied and verified his written testimony and exhibits.  

10. On February 9, 2009, Staff filed the answer testimony of Mr. William J. Dalton.
  The affidavit of Mr. Dalton accompanied and verified his written testimony.  

11. On March 3, 2009, the Parties filed, in one document, a Settlement Agreement [Settlement or Agreement] and Motion for Approval of Settlement Agreement [Motion].
  The Motion sought an Order vacating the remainder of the procedural schedule and vacating the scheduled hearing (Motion to Vacate) and a decision approving the Agreement.  

12. By Decision No. R09-0235-I, the ALJ granted the Motion to Vacate.  As a result, the remainder of the procedural schedule and the scheduled hearing were vacated.  The ALJ took under advisement the portion of the Motion seeking a Decision approving the Agreement.  

13. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. DISCUSSION AND CONCLUSION  
14. Black Hills Electric is a Colorado partnership formed by two wholly-owned subsidiaries of Black Hills Utility Holdings, Inc.  In Colorado, Black Hills Electric is the purchaser of the electric public utility assets of Aquila, Inc., doing business as Aquila Networks - WPC (Aquila).  By Decision No. C08-0204, the Commission approved the electric utility asset transfer from Aquila to Black Hills Electric.  

15. Black Hills Electric is engaged in generating, selling, and distributing electric energy and power to its customers located in its certificated service areas in Colorado.  Black Hills Electric is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the electric utility service that it provides in Colorado.  

16. Black Hills Electric provides retail electric service to approximately 93,000 customers in Colorado.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-3-3652(k), BH/CE is a Qualifying Retail Utility (QRU).  

17. Intervenor OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S., with a specific charge as set out in the statute.  

18. Intervenor Staff is litigation Staff of the Commission as identified pursuant to Rule 4 CCR 723-1-1007(a).  

19. Pursuant to Rule 4 CCR 723-3-3657, Applicant is required to file an application that contains "its proposed plan detailing how the QRU intends to comply with [the Renewable Energy Standard Rule, 4 CCR 723-3-3650 et seq.,] during the next compliance year."  Rule 4 CCR 723-3-3657 establishes the content of the application.  In this docket, Black Hills Electric seeks a decision approving its 2009 QRU Compliance Plan (2009 Plan) as set out in the Application and Appendices.  There is no dispute that the Application contains the required elements and information.  

20. As the proponent, BH/CE bears the burden of proof with respect to the Application by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  Applicant must establish that its 2009 Plan meets the applicable rule requirements and is in the public interest.  

21. The Parties have presented a Settlement to resolve the issues in this case.  

22. The Commission has guiding or governing principles with respect to making its decision on an application or on a stipulation, or both.  

23. First, the 2009 Plan is a matter that is within the public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. District Court, 692 P.2d 1085, 1089 (Colo. 1984).  As a result of that independent duty, the Commission is not bound by the proposals made by the Parties; and the Commission may order a 2009 Plan for Applicant that the Commission deems necessary to assure that the final result is just, reasonable, and in the public interest provided the evidentiary record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

24. Second, the Commission has an independent duty to review a settlement.  The Commission has stated that it  

has a long standing policy of encouraging settlements.  In particular [in] Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, ... the same rule allows the Commission to approve, deny, or require a modification of the settlement.  Moreover, in [Rule] 4 CCR 723-1-1407(a), the ability of [the] Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of rule 1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to [the Commission's] public interest charge to ensure just and reasonable rates to the citizens of Colorado.  

 
...  [A]ll settlements in matters before the Commission are negotiated under the premise that [the Commission] possess[es] the authority to deny, or [to] make changes to, a settlement as [it] deem[s] necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.  

 
...  [T]he Commission has broad[] authority and responsibility for all classes of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  [The Commission] ... may ... review the settlement as a whole, and [may] order any changes to fit the broader issue of the public interest for all classes of customers.  

Decision No. C07-0677 at ¶¶ 14-16.  When necessary and prudent to do so, the Commission will not hesitate to modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

25. With these standards and principles in mind, the ALJ considered the Agreement in light of the record in this case.
  

26. The essential elements of the 2009 Plan continue Aquila's 2008 QRU Compliance Plan, which was approved by the Commission in Decision No. C08-0385.  As successor-in-interest to Aquila and as owner of Aquila's electric utility assets as of July 14, 2008, Black Hills Electric assumed responsibility for implementing Aquila's 2008 QRU Compliance Plan.  Thus, BH/CE has experience implementing the plan and meeting the rules.  

27. In total, there are seven disputed issues.  The Agreement settles each issue.  

28. OCC raised the issue that the proposed use of Solar On-site Renewable Energy Credits (SO-RECs)
 to meet a portion of the solar renewable requirement is too expensive.  OCC recommended that BH/CE be required to purchase Solar Renewable Energy Credits (S-RECs)
 in the market.  The Settlement adopts OCC's recommendation.  In the 2009 Plan, BH/CE will acquire S-RECs on the open market from providers of Green-E certified RECs.  

29. Staff made six recommendations.  The recommendations are principally process-related, and none addresses the substance of the 2009 Plan.  In the main, the Settlement adopts Staff's process recommendations with an explanation or slight modification.  

30. The record supports the resolution of each disputed issue.  The Agreement is clear, self-explanatory, and just and reasonable.  The 2009 Plan, as modified and amplified by the Settlement, meets the applicable rule requirements and is in the public interest.  

31. The ALJ finds that the record supports (a) accepting the Settlement, (b) modifying and amplifying the 2009 Plan as stated in the Agreement, and (c) granting the Application as modified and amplified by the Agreement.  

32. The Motion for Approval of Settlement Agreement filed by the Parties on March 3, 2009 should be granted.  

33. The Settlement filed by the Parties on March 3, 2009 should be approved.  

34. If necessary to implement this Decision, Black Hills Electric should be ordered to file tariff sheets that comply with this Decision.  If Black Hills Electric needs to file tariff sheets to implement this Decision, the tariff sheets should be filed on not less than two business days' notice.  This requirement does not include the tariff filing referenced in the Settlement at 4.  

35. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The Motion for Approval of Settlement Agreement filed on March 3, 2009 is granted.  

2. The Settlement Agreement filed on March 3, 2009 is attached to this Decision as Appendix A and is incorporated into this Decision as if fully set out.  

3. The Settlement Agreement filed on March 3, 2009 is approved.  

4. The Verified Application filed on October 20, 2009 by Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric, is modified and amplified as set out in Appendix A to this Decision (the Settlement Agreement filed on March 3, 2009).  

5. As modified and amplified by Appendix A to this Decision (the Settlement Agreement filed on March 3, 2009), the Verified Application filed on October 20, 2009 by Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric, is granted.  

6. Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric, shall comply with the provisions of Appendix A to this Decision (the Settlement Agreement filed on March 3, 2009).  

7. Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric, shall make, in a timely manner, the filings described in Appendix A (the Settlement Agreement filed on March 3, 2009).  

8. As necessary to comply with the approved Verified Application (as modified and amplified), Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric, shall file tariff sheets that comply with this Decision, which tariff sheets are to be effective on not less than two business days' notice.  This filing requirement shall not include the tariff filing referenced in Appendix A (the Settlement Agreement filed on March 3, 2009) at 4.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

Administrative Law Judge
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�  The Notice also established a procedural schedule that was vacated by Decision No. R08-1278-I.  


�  On December 2, 2008, Staff filed its First Amended Notice Pursuant to Rule 1007(a).  


�  Mr. Arnall is self-employed as a consultant to the electric utility industry on regulation and tariff matters. From 1987 through July, 2008, Mr. Arnall was employed by Aquila.  From June, 2005, through October, 2008, Mr. Arnall served as Aquila's Director of Regulatory Services in Colorado.  In that role he was responsible, as pertinent here, for matters relating to Aquila's compliance with the Colorado Renewable Energy Standard and Aquila's filing of its 2007 and 2008 Compliance Plan and 2007 Compliance Report.  


�  Mr. Shafer is employed by the OCC as a Financial Analyst.  


�  Mr. Dalton is employed by the Commission as a Professional Engineer.  


�  The Agreement is Appendix A to this Decision.  The Settlement is incorporated in this Decision as if set forth in full.  


�  The record consists of the Verified Application, the three sworn testimonies, and the Settlement.  


�  Rule 4 CCR 723-3-3652(s) defines SO-REC as a Renewable Energy Credit, as defined in Rule 4 CCR 723-3-3652(n), "created by an on-site solar system."  


�  Rule 4 CCR 723-3-3652(t) defines S-REC as a Renewable Energy Credit, as defined in Rule 4 CCR 723-3-3652(n), "created by a solar renewable energy system."  Solar Renewable Energy System is defined in Rule 4 CCR 723-3-3652(u).  
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