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I. STATEMENT  
1. On June 4, 2008, Public Service Company of Colorado (Public Service, PSCo, Company, or Applicant) filed a Verified Application seeking approval of the regulatory treatment (described in the Application) that Applicant proposed be afforded to the margins that Public Services has realized and will realize from the sale of sulfur dioxide (SO2) allowances (Application).  The filing commenced this proceeding.  

2. The Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.  The Notice also established a procedural schedule.  Decision No. R08-0836-I vacated that procedural schedule.  

3. By Minute Order, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

4. The Colorado Office of Consumer Counsel (OCC) intervened of right and requested a hearing in this matter.  

5. Staff of the Commission (Staff) filed an intervention.  Staff intervened of right and requested a hearing in this matter.  

6. Nancy LaPlaca filed a Petition to Intervene.  By Decision No. R08-0930-I, the ALJ denied Ms. LaPlaca's petition.
  

7. The Intervenors, collectively, are OCC and Staff.  The Parties, collectively, are Applicant and Intervenors.  

8. By Minute Order, the Commission deemed the Application complete as of August 6, 2008.  By Decision No. R08-0836-I, pursuant to § 40-6-109.5(1), C.R.S., the ALJ enlarged the time for Commission decision.  By Decision No. R08-1302-I, the ALJ made findings pursuant to § 40-6-109.5(4), C.R.S., and further enlarged the time for Commission decision.  

9. Pursuant to Decision No. R08-0836-I, a prehearing conference was held.  Following that prehearing conference, the ALJ issued Decision No. R08-0930, which established a procedural schedule;
 scheduled a final prehearing conference;
 and scheduled the evidentiary hearing in this matter.  

10. Public Service filed direct and rebuttal testimony and exhibits.  Each intervenor filed answer testimony and exhibits.  

11. At the time and place scheduled, the ALJ held an evidentiary hearing in this matter and heard the testimony of seven witnesses.
  Public Service presented the testimony of Messrs. Daniel S. Ahrens,
 Dean R. Metcalf,
 and Eric W. Pierce.
  OCC presented the testimony of Dr. PB Schechter.
  Staff presented the testimony of Messrs. Robert M. Skinner
 and Stephen Clif Brown
 and of Ms. Sharon L. Podein.
  Thirteen exhibits were admitted into evidence.
  Although scheduled for three days, the evidentiary hearing was concluded in one day.  

12. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

13. Each of the Parties filed a post-hearing Statement of Position.  No response was permitted.  

14. In accordance with, and pursuant to, § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
15. As relevant here, Applicant Public Service is a public utility engaged in the generation, purchase, distribution, and sale of electricity in its certificated service territory in Colorado.  The Company owns and operates facilities, including coal-fired generation units, that are used to provide regulated electric service to its retail customers in Colorado and electric power to its wholesale customers.  PSCo is subject to rate regulation by the Commission as to its retail sales and by the Federal Energy Regulatory Commission (FERC) as to its wholesale sales.  

16. Intervenor OCC is a regulatory agency of the State of Colorado established pursuant to § 40-6.5-102, C.R.S.  

17. Intervenor Staff is Litigation Staff of the Commission as identified in filings made pursuant Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a).  

A.
Federal Legislation and Program.  

18. The SO2 allowances that Public Service sells were created by title IV of the 1990 Federal Clean Air Act.  As pertinent here, the legislation set a national limit (i.e., a cap) on total SO2 emissions from fossil-fuel electric generation facilities in the United States.  Emissions are measured by SO2 allowances.
  Each unit has a limit on its SO2 emissions in a year.  Compliance is determined based whether the facility has sufficient SO2 allowances for the calendar year.
  The legislation created a cap and trade system for SO2 emissions.  

19. The United States Environmental Protection Agency (EPA) is responsible for allocation of the SO2 allowances.  The EPA allocates allowances to electric utilities and, for each fossil fuel-fired generation unit owned or operated by the utility, places an allowance in an account in the EPA Allowance Management System.  Each allowance has a unique serial number that, among other things, identifies the first year in which the allowance can be used to comply with the Clean Air Act emissions limits.  Allowances are allocated to facilities for 30 years into the future.  

20. Each allowance authorizes a generating unit to emit one ton of SO2 in a given year or any year thereafter for the duration of the allowance.  At the end of each year, a generation source must hold allowances at least equal to its annual emissions.  Because a unit that commenced operation after 1996 is not allocated a SO2 allowance but is required to meet the SO2 emissions standards, a utility that needs allowances to meet the SO2 emissions standards must acquire allowances either from the market or from an EPA auction or direct sale.
  

21. Once a utility has received an allowance from the EPA, the allowance may be bought, sold, traded, or banked (that is, held) for use in future years.  An allowance may not be used for compliance prior to the calendar year for which it was allocated.
  An older vintage allowance may be used for current compliance.
  

22. As part of the SO2 emissions program, the EPA tracks allowances from the time they are awarded to a utility.  EPA maintains the Allowance Management System to record allowance transfers used for compliance and to assure that, at the end of each year, a source's emissions do not exceed the allowances it holds.  Each utility source holding allowances has an account in the Allowance Management System.  These accounts are the official records for allowance holdings and transfers, and utilities are required to record allowance transfers in their Allowance Management System accounts at the time the allowances are to be used for compliance purposes.  

B.
Colorado Legislation.  

23. On July 1, 1998, § 40-3.2-101 et seq., C.R.S., became effective.  

24. Section 40-3.2-102, C.R.S., provides, in pertinent part:  

 
(1)

A public utility shall be entitled to fully recover from its retail customers the air quality improvement costs that it prudently incurs as a result of a voluntary agreement entered into pursuant to part 12 of article 7 of title 25, C.R.S., after July 1, 1998, except as provided in subsection (7) of this section.  

 
(2)

For the purposes of this article, "air quality improvement costs" means the incremental life-cycle costs including capital, operating, maintenance, fuel, and financing costs incurred or to be incurred by a public utility at electric generating facilities located in Colorado.  To account for the timing differences between various costs and revenue recovery, life-cycle costs shall be calculated using net present value analysis.  

 
(3)

Upon application by a public utility for cost recovery, the commission shall determine an appropriate method of cost recovery that assures full cost recovery for the public utility.  ...  The air quality improvement costs for a generating facility shall be recovered over a period of fifteen years or less.  

 
(4)

Any revenues a public utility receives from transferring, selling, banking, otherwise using allowances established under title IV of the federal "Clean Air Act" or under any other trading program of regional or national applicability shall be credited to the public utility's customers to offset air quality improvement costs if such revenues are a result of a voluntary agreement entered into under part 12 of article 7 of title 25, C.R.S.  

* * *  

 
(7)(a)

If a public utility's wholesale sales are subject to regulation by [FERC] and the public utility sells power on the wholesale market from generating facilities that are subject to a voluntary agreement under part 12 of article 7 of title 25, C.R.S., the public utilities commission shall determine whether to assign a portion of the air quality improvement costs to be recovered from the public utility's wholesale customers.  The public utilities commission may assign a portion of the air quality improvement costs to the public utility's wholesale customers to the extent that such portion of such cost recovery does not conflict with the public utility's wholesale contracts entered into prior to April 1, 1998.  

 
(7)(b)

If the public utilities commission assigns a portion of the public utility's air quality improvement costs to be recovered from the public utility wholesale customers, the public utility may apply to [FERC] for recovery, effective on the date of the filing, of the portion of costs assigned to the public utility's wholesale customers.  The public utilities commission shall permit the public utility to recover the portion of costs assigned to the public utility's wholesale customers from its retail customers pending [FERC's] approval of recovery from the public utility's wholesale customers.  

* * *  

 
(7)(d)

All revenues that a public utility receives from its wholesale customers for air quality improvement costs shall be credited as an offset to the air quality improvement costs charged to the public utility's retail customers.  

(Emphasis supplied.)  

25. The referenced voluntary agreement under part 12 of article 7 of title 25, C.R.S., is a voluntary agreement to limit emissions.  The agreement must meet statutory requirements.  

26. Pursuant to the statutory provisions in part 12 of title 5 of article 25, C.R.S., Public Service entered into a Voluntary Emissions Reduction Agreement with the Air Pollution Division of the Colorado Department of Public Health and Environment.  The Voluntary Emissions Reduction (VER) Agreement was entered into on July 16, 1998 and, in accordance with statute, was submitted to the Air Quality Control Commission for approval.  The Air Quality Control Commission approved the VER Agreement on August 20, 1998.  Among other things, the VER Agreement required the Company to take specified actions to reduce SO2 emissions at three Denver area generating stations, which are also referred to as stationary sources (i.e., Arapahoe, Cherokee, and Valmont).
  

27. By entering into the VER Agreement, Public Service received the regulatory assurances specified in § 25-7-1204, C.R.S.
  As pertinent here, § 25-7-1207, C.R.S., provides that the regulatory assurance benefits are unaffected if a signatory (here, Public Service) sells, transfers, banks, or uses its SO2 allowances established under title IV of the Clean Air Act.  

C.
The Air Quality Improvement Rider.  

28. In 1998, following the passage of § 40-3.2-102, C.R.S., Public Service filed an application to establish an Air Quality Improvement Rider (AQIR); the filing commenced Docket No. 98A-511E (1998 AQIR Docket).  By its application, the Company sought an Order approving an AQIR to recover air quality improvement costs that PSCo intended to incur as a result of the VER Agreement.  By Decision No. R99-0678, the Commission approved a Stipulation and Settlement Agreement (1999 AQIR Stipulation) that was a comprehensive settlement of all issues and that was signed by the parties in that proceeding including, as pertinent here, Public Service, OCC, and Staff.
  

29. On July 1, 2002, the Company filed an advice letter with appended tariff sheets to implement its proposed AQIR; the filing resulted in Docket No. 02S-485E.  This docket was a follow-on to the 1998 AQIR Docket, and the issues to be resolved in the 2002 proceeding were limited by the 1999 AQIR Stipulation.  By Decision No. C02-1422, the Commission approved a Settlement Agreement (2002 AQIR Stipulation) that was a comprehensive settlement of all issues and that was signed by Public Service, OCC, and Staff.  The signatories agreed to the method for tracking and calculating AQIR costs.  Tariff sheets to implement an AQIR consistent with the 2002 AQIR Stipulation were filed and went into effect on January 1, 2003.  

30. Public Service filed an electric rate case in 2002.  The Commission's decision in Phase II of that rate case (Docket No. 04S-164E) is Decision No. C05-0597.  This is the decision number cited in the Company's existing AQIR tariff sheets pertaining to retail customers.  Hearing Exhibit No. 13.  

31. The Company makes an annual filing (on November 1) that details the calculation of the AQIR.  The updated AQIR goes into effect on January 1 of each year.  Hearing Exhibit No. 13.  The test year for the initial AQIR was calendar year 2001.  Beginning with the November, 2003 AQIR filing and continuing thereafter, the AQIR test year is the 12 months ending the preceding June 30.  Hearing Exhibit No. 2 at Exhibit DSA-10 at 23.  

32. The 1999 AQIR Stipulation expressly provided for a true-up process:  "Each class revenue requirement shall be trued up to revenues every year through the over-under recovery mechanism, with a prospective adjustment included in the November 1 filing."  Hearing Exhibit No. 2 at Exhibit DSA-10 at 24.  The true-up process and requirement are contained in the current AQIR.  Hearing Exhibit No. 13 at Sheets No. 113 and No. 113B.  

D.
The Windsource Program.  

33. Windsource is an optional program established in 1997 and offered to Public Service electric customers.  Participants pay the tariffed Wind Energy Service rate, which is an additional, optional rate paid by those who elect to subscribe to the Windsource program.  

34. On April 14, 2006, Public Service filed Advice Letter No. 1454-Electric, which was subsequently amended.  The Commission set the accompanying tariff sheets for hearing; this commenced Docket No. 06S-234EG.  The parties in that docket, including Public Service, OCC, and Staff, reached a settlement.  

35. As pertains to the Windsource program, the settlement described how the Wind Energy Rate (which is incorporated into the Wind Energy Service Adjustment or WESA) is to be designed and calculated.  Decision No. C06-1379 at Attachment B at 16-18.  Among other things, there is a true-up calculation of the Wind Benefit that was projected in the ECA.
  In addition, the WESA is calculated by starting with the Wind Energy Service Rate and subtracting the ECA and the AQIR.
  

36. In Decision No. C06-1379, the Commission approved the settlement agreement, including the Windsource provisions.  The Company filed appropriate tariff sheets.  

E.
PSCo's SO2 Allowances, the SO2 Market, and PSCo's Trading Activities.
  

37. In 2000, Public Service became eligible to receive SO2 allowances for its generating units over 25 MW.
  

The Company owns and operates generation facilities that have SO2 emission levels that are significantly lower than the number of allowances the Company receives each year.  The lower emissions levels have resulted in a bank of excess SO2 allowances that Public Service has received but did not need to use for Clean Air Act compliance in past years.  PSCo expects this situation to continue into the future.  Thus, absent a change in SO2 compliance 

38. requirements, Public Service anticipates that, at least through 2025, its bank of excess SO2 allowances will continue to grow and that selling those allowances will not affect the Company's ability to comply with the Clean Air Act going forward.
  

39. In view of this circumstance, the Company has traded and does trade SO2 allowances in the market.  The Company began its trading (i.e., selling) in 2006.  

40. The SO2 allowance market has two principal means of matching willing sellers with willing buyers:  over-the-counter brokers and the Intercontinental Exchange (ICE).  

41. Use of over-the-counter brokers is one method of allowance trading.  Under this method, a prospective seller contacts a broker and quotes a price per allowance for the allowance vintage(s) being offered by the seller; and a prospective purchaser likewise contacts a broker and informs the broker of the price that the prospective purchaser is willing to pay for the allowance vintage(s) being sought.  If the seller is not authorized to trade with a prospective buyer (for example, the seller has creditworthiness concerns about a given buyer), the seller provides that information to the broker.  Using the information provided and considering any restrictions, the broker matches a seller and a purchaser.  For its service, the over-the-counter broker receives a fee (or commission) paid, at least in part, by the seller.  

42. The second method of SO2 allowance trading is use of the ICE, which was created by the Chicago Climate Future Exchange.  ICE is used for trading across many commodities,
 and trading in SO2 allowances began in approximately 2005.  ICE is an Internet-based trading platform.  For each allowance vintage offered, there is a line that shows, by company, the tons (or number of allowances) available; the offer price per ton (or allowance);
 and the period of time (e.g., a particular month, several months, a year) available for purchase.
  There is a feature that permits a firm, on a daily basis, to establish dollar limits for counter-party companies so that the firm's exposure is limited.
  A prospective purchaser, using the ICE platform, is able to take some or all of the allowances of a particular vintage offered by a seller and is able to counter-offer with a bid price different than the stated offer price.
  The offerors and the bidders are anonymous.  The identities of the companies who have reached agreement are not revealed until there is an agreement as to vintage, quantity, price, and period for which the allowances are purchased.  Whether, and if so how, PSCo pays to use ICE for its allowance trading is unclear from the record.  

43. Public Service uses a standard offer contract for allowance trading.  The contract is in place and available, so that the terms and conditions are known, before trading occurs.  

44. Public Service has used both methods in its SO2 allowance trading but at present uses ICE as its principal trading method.  The ICE trading is viewed by the Company and, apparently, by others engaged in allowance trading as facilitating a more robust SO2 allowance market through greater liquidity, more price discovery, and fewer credit problems.  

45. At least over the past four years, the SO2 allowance market has evidenced volatility.  Cambridge Energy Research Associates, Inc. (CERA), an energy research and market analysis firm whose information is used and relied on by Public Service in its allowance trading, wrote in February, 2005 that  

[p]rices for [SO2] allowances have entered a new era that is much higher than historical levels.  This new pricing environment is supported by a combination of market drivers that CERA believes will remain in place over the next few years.  

Hearing Exhibit No. 12 at 1.
  CERA echoed this market forecast in December, 2005.  Id.  In February, 2006, CERA wrote that,  

[b]etween October and December 2005, [SO2] allowance prices skyrocketed almost 80 percent from $900 to $1,600 before falling back to $900 in February.  The SO2 allowance market remains susceptible to continued volatility over the next several years until additional flue gas desulfurization (FGD) retrofits are brought online.  

Id.; see also Hearing Exhibit No. 6 at Exhibit EWP-1 at 8-9 (depictions of market prices).
  In December, 2007, CERA wrote that it had revised its  

near-term outlook for [SO2] allowance prices markedly lower for 2008 and 2009.  Unprecedented investment in flue-gas desulfurization (FGD) retrofits at coal-fired power plants is driving a substantial and growing supply of allowances in the national SO2 market.  

Hearing Exhibit No. 12 at 1.  

46. Public Service commenced its SO2 allowance trading in September, 2006 and has traded since that time.  From the time that the Company commenced its allowance trading to early 2008, the allowance prices have been in a range from approximately $600 (the early transactions) to approximately $430 (the late 2007 to early 2008 transactions).  

47. For several reasons, the Company opted not to hire additional employees to conduct SO2 allowance trading.  First, trading does not occur every day.  Second, the individuals who did the allowance trading had extensive trading experience, although not specifically in the SO2 market.  Third, the volume of trading did not warrant hiring additional personnel.  

48. The Company's costs of allowance trading are de minimis and consist principally of employee costs,
 an electronic database used to track allowances, broker fees, and settlement costs.
  

49. To perform the allowance trading functions, an employee must keep an eye on the market; must read trade publications; must keep current on, and follow, overall market trends; must be aware of, and watch, information concerning the price and availability of scrubbers;
 and must be aware of, and watch for, changes in technology that may affect the need for SO2 allowances.  

50. Although it could have commenced SO2 allowance trading in late 2005 or early 2006, Public Service thought it prudent, and therefore elected, not to begin trading until it had reached an informal agreement with Staff concerning the overall program, including an incentive to PSCo for trading.  

51. The Company and Staff met on May 18, 2006 at which time Public Service made a presentation on SO2 allowance trading and markets; PSCo's SO2 allowance position; PSCo's recommended trading program; and PSCo's suggested regulatory treatment for the after-tax net proceeds (margins) from the sale of allowances.  The suggested regulatory treatment included, as pertinent here, (a) crediting 100 percent of the SO2 allowance margins from the VER Agreement to the Air Quality Improvement Rider;
 (b) sharing the non- Voluntary Emissions Reduction Agreement SO2 allowance margins 60 percent to customers and 40 percent to shareholders;
 and (c) using the Electric Commodity Adjustment (ECA) to credit the retail customers.  

52. Staff agreed that Public Service should sell its excess SO2 allowances, so long as the value of the transaction was maximized.  Staff did not agree, however, with the proposed regulatory treatment, principally the level of proposed incentive to the Company.  Hearing Exhibit No. 10 at Exhibit SLP-2.  Further discussions ensued.  

53. Public Service and Staff reached an agreement in principle.  In a letter dated August 29, 2006 and addressed to Staff, the Company explained the agreement as follows:  

the Company and the PUC Staff have agreed that, for 2006, the after-tax proceeds from the sales of SO2 allowances be evenly divided, so that one-half of the after-tax proceeds will be derived from allowances resulting from the voluntary emissions reduction programs [pursuant to § 40-3.2-102, C.R.S.]; these proceeds would be credited to the Company's Air Quality Improvement Rider[.]  The Company and the PUC Staff have agreed that the other half of the after-tax proceeds -- derived from the sale of allowances from the operation of the Company's owned-generation fleet -- be included in the Company's "Gen Book," but that margins derived from the sale of the SO2 allowances related to the "Gen Book" would be shared at 80% retail customers/20% shareholder basis.  The customers' share of the margins derived from the sale of SO2 allowances will be credited to the Electric Commodity Adjustment[.]  

 
As [Staff is] aware, the sale of SO2 allowances is a relatively new aspect of utility operations.  The Company has agreed that the issue of the appropriate accounting treatment of any margins associated with the sale of SO2 allowances made after 2007 shall be considered as part [of] the Company's pending electric rate case, Docket No. 06S-234EG.  * * *  

 
I look forward to [Staff's] response to this letter affirming that [PSCo has] correctly stated the understandings reached between the Company and the PUC Staff related to the accounting treatment of margins associated with the sales of SO2 allowances for 2006 and the process for addressing this issue going forward.  

Hearing Exhibit No. 10 at Exhibit SLP-1 at 1-2 (emphasis supplied).  

54. On the basis of the agreement in principle reached with Staff, Public Service made its first SO2 allowance trade on September 27, 2006.  

55. Given the absence of a governing tariff, of a statutory directive, and of a Commission directive that requires the Company to engage in allowance trading, Public Service is at present, and has been, under no obligation to engage in SO2 allowance trading.  Notwithstanding the absence of a tariff, statute, or order mandating allowance trading, the language of § 40-3.2-102(4), C.R.S., suggests that, as to AQIR allowances generated as a result of a voluntary emissions reduction agreement entered into under part 12 of article 7 of title 25, C.R.S., the General Assembly was aware of SO2 allowance trading and had at least some expectation or anticipation that a utility with excess AQIR allowances would engage in trading.
  

56. Given the absence of a governing tariff, of a statutory directive, and of a Commission directive that required the Company to do allowance trading, Public Service was under no obligation to begin allowance trading at any particular time.  

57. In 2006, the Company made 24 allowance trading transactions.  In that period, the Company made 34,427 power transactions.  

58. In 2007, the Company made 63 allowance trading transactions.  In the period, the Company made 27,680 power transactions.  

59. In 2006 and 2007, the Company entered into four option contracts.  

60. The Company's 2007 and 2008 trading activities, which include those discussed below, resulted in a margin of $16,544,692 (after commissions and taxes).  In addition, the Company received $375,000 in option premiums during that same period.  

61. The Company sold 30,000 allowances in 2006, although it initially planned to sell 60,000 allowances in that year.  Due to the change in market conditions late in 2006 (discussed above), Public Service deferred the sale of 30,000 allowances until 2007-08, when it received a better price than it would have received in the latter months of 2006.  The Company's decision to delay the sale resulted in its earning an additional $1.55 million (over what it would have earned by selling in November, 2006 and net of the incentive paid to PSCo) for its retail customers.  

62. The allowance sales in 2007-08 occurred before a significant market price reduction on October 24, 2008.  The Company's decision to sell when it did resulted in its earning an additional $7.8 million (over what it would have earned by selling after October 24, 2008).  

63. There is no dispute that, if the Company engages in allowance trading, Public Service should optimize the revenues (margins) from that trading.  

F.
Current Regulatory Treatment of SO2 Allowance Margins.  

64. On June 1, 2007, Public Service filed Advice Letter No. 1483-Electric.  Accompanying that Advice Letter were tariff sheets that (a) revised the AQIR to reflect credits resulting from sales of SO2 allowances associated with the generating units covered by the VER Agreement and (b) adjusted the AQIR credit applied to the Wind Energy Rate in order to calculate the WES Adjustment.
  These tariff sheets pertain to retail customers.  The tariff sheets went into effect by operation of law.  

65. On June 15, 2007, the Company filed an Application for Approval of Proposed July 1, 2007 Electric Commodity Adjustment Factors Upon Less than Statutory Notice (2007 ECA Application).
  Among other adjustments, this filing sought to reduce  

the 2007 ECA Quarterly Revenue Requirement by a portion of the after-tax margins earned from the sales in 2006 of SO2 allowances.  ...  One-half of these allowances were allowances resulting from the generation facilities that received emission controls under the Company's Voluntary Emissions Reduction Program ("VERP").  As required by § 40-3.2-102(4), C.R.S., the retail jurisdictional share of these VERP margins has been credited to the AQIR under Advice Letter No. 1483-Electric, filed June 1, 2007, with an effective date of July 1, 2007.  One-half of these allowances resulted from generation facilities that were not subject to the emission control improvements under the VERP.  Public Service has treated these margins as similar to the margins earned on short term energy sales; the Company is sharing 80% of retail jurisdictional share of these margins with retail customers.  

2007 ECA Application at ¶ 6 (emphasis supplied).  PSCo proposed to retain 20 percent of the non-AQIR margins for its shareholders.  In addition, Public Service proposed that the retail customer share of the 2006 SO2 allowance trading revenues be returned to retail customers in the last half of 2007.  

66. In the 2007 ECA Application proceeding, OCC contended that Windsource customers should receive the same benefits from the 2006 sales of SO2 allowances as non-Windsource customers.  In response, Public Service amended its application to revise the ECA factors and to allow Windsource customers to share in the benefits from the 2006 sales of SO2 allowances.
  

67. By Decision No. C07-0560, the Commission authorized the revisions to the ECA adjustment factors.  The Decision required that the 2006 SO2 allowance trading revenues be allocated between the ECA revenue requirement and the Windsource revenue requirement based on their respective ratios to total projected 2007 retail kWh sales.  

68. On June 30, 2008, the Company filed an Application for Approval of Proposed July 1, 2008 Electric Commodity Adjustment Factors, the Air Quality Improvement Rider and Wind Energy Service Adjustment Rates Upon Less than Statutory Notice (2008 Application).
  In this filing, PSCo stated that, in 2007, it earned revenues from the sale of SO2 allowances (i.e., it had after-tax, net margins).  The Company proposed the following treatment for those revenues:  (a) divide the revenues from the 2007 sale of allowances one-half to AQIR facilities and one-half to non-AQIR facilities; (b) immediately credit 100 percent of the retail jurisdictional share of the revenues from the 2007 sale of AQIR allowances to the AQIR; (c) through the ECA, share with retail customers the revenues from the 2007 sale of non-AQIR allowances in the same way as the margins earned on short-term energy trading are shared (i.e., 80 percent credited to customers and 20 percent retained by the Company);
 and (d) credit to Windsource customers their share of the revenues from the 2007 sale of non-AQIR allowances.  

69. In essence, Public Service proposed that the Commission use the same treatment for the margins from the 2007 sale of SO2 allowances as that used for the margins from the 2006 sale of SO2 allowances.  By Decision No. C08-0668, the Commission authorized the changes to the ECA, the AQIR, and the WESA.  In doing so, the Commission implicitly approved continuing, at least for the 2007 margins, the regulatory treatment of margins from the sale of at least the AQIR SO2 allowances.  

70. Additional facts are set out in the discussion below.  

III. DISCUSSION  
71. Public Service requests that the Commission (a) approve the regulatory treatment that the Company proposes for revenues from the sale of SO2 allowances on a going-forward basis and (b) order the Company to file tariffs to implement the proposed regulatory treatment.  In addition, there are accounting and regulatory treatment issues pertaining to the revenues from the 2007 sale of SO2 allowances that need to be addressed.
  

A. Burden of Proof and Other Applicable Principles.  
72. As the Applicant, Public Service bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

73. If an intervenor advocates that the Commission adopt its position, then that intervenor must meet the same preponderance of the evidence burden of proof as to its advocated position.  

74. One aspect of this proceeding is consideration of the regulatory treatment for the margins that Public Services has realized and will realize from the sale of SO2 allowances.  This includes the issue of whether the Company ought to receive an incentive payment related to its SO2 allowance trading.  At the conclusion of this proceeding, the Commission will order Public Service to file tariffs that comply with the decision in this matter.  

75. The regulatory treatment of the margins from the SO2 allowance trading (including whether to permit an incentive) and the tariff language are matters that are within the public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. District Court, 692 P.2d 1085, 1089 (Colo. 1984).  As a result of its independent duty, the Commission is not bound by the proposals made by the parties before it; and the Commission may order the regulatory treatment of the margins from the SO2 allowance trading (including, if appropriate, incentives for PSCo and the structure of incentives) that the Commission deems necessary to assure that the final result is just, reasonable, and in the public interest provided the evidentiary record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

76. In reaching her decision in this matter, the ALJ is mindful of these principles and of the Commission's duty.  

B. Continuation of the Company's SO2 Trading Program.  
77. In each of the years in which it has done SO2 allowance trading, Public Service has had margins that it has shared with its retail customers.  In each year, the Company has incurred de minimis costs to realize financial benefits for its customers.  At present, Public Service sees no reason to change its current, cost-effective SO2 allowance trading operation and has no plans to do so.  

78. The Parties generally agree that PSCo's trading of SO2 allowances is beneficial to retail customers and should be continued.  

79. OCC initially questioned the need for the trading program and recommended that the Commission require Public Service to perform a benefit/cost analysis of the trading program itself.  In its Post-Hearing Statement of Position OCC stated that, as a result of the Company's rebuttal testimony and oral testimony, OCC "is now comfortable that PSCo has demonstrated the SO2 trading program is in fact of substantial benefit to ratepayers."  Id. at 3 (emphasis in original).  Consequently, OCC no longer supports or requests a benefit/cost analysis of the program itself.
  

80. Based on the record, the ALJ finds that PSCo's trading of SO2 allowances is beneficial to retail customers and should be continued.  

81. If the trading of SO2 allowances is continued, the regulatory treatment of the margins from that trading is important.  The ALJ now turns to that issue.  

C. Certainty in Regulatory Treatment of Margins from SO2 Allowance Trading.  
82. Since it began allowance trading in 2006, Public Service has made an annual filing to request Commission approval of the regulatory treatment of the margins from the preceding year.  Under this process, the Company engaged in trading; and the Commission determined, after-the-fact, the regulatory treatment to be afforded the margins from that trading.  This appears to have led to some uncertainty about the regulatory treatment to be afforded trading margins.  In this proceeding, to address the uncertainty, the Company requests that the Commission approve a permanent regulatory treatment
 for the margins from 2007 (see discussion above) and going forward.  

83. There is general agreement with the concept that the regulatory treatment for margins should be permanent.
  

84. The lack of a permanent regulatory treatment for the trading margins creates uncertainty for the Company.  In addition, the lack of a permanent regulatory treatment requires an interested person to raise in each annual filing any concerns that person might have with the structure of the proposed regulatory treatment.
  Finally, the Commission must address, by order and on an annual basis, any concern raised about the structure of the proposed regulatory treatment.  The current process is inefficient and wastes the resources of the Commission, of Public Service, and of interested persons.  Approving a permanent regulatory treatment will eliminate the inefficiency and will allow the focus to be on the content of the filing (e.g., accounting issues) rather than on the structure of the regulatory treatment.  

85. For these reasons and based on the record, the ALJ finds that the Commission should approve a permanent regulatory treatment for the trading margins.  

D. Company's Proposed Regulatory Treatment of Margins from SO2 Allowance Trading.  
The SO2 allowance sharing mechanism proposed by Public Service (as modified at the hearing and in the Statement of Position) would operate as follows:  (a) the total margins 

86. on the sale of allowances are allocated between the AQIR and the non-AQIR on the basis of the actual percentage, each year, of the excess SO2 allowances that are AQIR-related and that are non-AQIR-related; (b) the AQIR margins then are allocated, on the basis of the AQIR Retail Jurisdictional Allocation Factors, between wholesale customers and retail customers;
 (c) the non-AQIR margins then are allocated, on the basis of the Energy Retail Jurisdictional Allocation Factors, between wholesale customers and retail customers;
 (d) the retail portion of the non-AQIR margins is split between retail ratepayers (who receive 80 percent) and the Company's shareholders (who receive 20 percent); (e) a portion of the retail ratepayers' 80 percent is allocated, on the basis of energy sales, to the Windsource Program (through a credit to the Wind Energy Service Adjustment); and (f) the portion of the retail ratepayer's 80 percent that remains after the allocation to the Windsource Program is returned to retail ratepayers through a credit to the Electric Commodity Adjustment.  

87. Under the Company's proposal, all allocations of non-AQIR margins are done on using forecasted energy sales with no true-up to actual sales.  

E. Allocation of Margins from SO2 Allowance Trading.  
88. Public Service trades SO2 allowances that are allocated to generating facilities that it owns or operates.  The Company must allocate the margins from sale of those allowances.  There were two issues with respect to this allocation:  (a) whether the allowances should be allocated based on a 50 percent/50 percent split or should be allocated based on the actual number of allowances remaining in PSCo's inventory from AQIR facilities and from non-AQIR facilities; and (b) the classification (and, thus, the allocation) of the allowances from the AQIR facilities (i.e., Arapahoe, Cherokee, and Valmont).  Each is discussed below.  

1. Basis for split of allowances from AQIR and non-AQIR facilities.  

89. Public Service proposed that the allowances be allocated on a 50 percent/50 percent basis.  This is the split used in the regulatory treatment contained in the agreements previously approved by the Commission.  Public Service recommended this allocation method be used both for 2007 allowances and going forward (that is, for 2008 and beyond).  

90. OCC agreed to the use of the 50 percent/50 percent allocation method for 2007 allowances.  For 2008 and beyond, however, OCC recommended that the Company use the actual allowances from the AQIR facilities and the non-AQIR facilities.  After consideration of the OCC position, PSCo stated that it "does not object to using the actual AQIR/non-AQIR split to allocate credits" between the AQIR portion of the refund mechanism and the non-AQIR portion of the refund mechanism.  PSCo Statement of Position at 28.  

91. Staff opposed the use of the 50 percent/50 percent allocation method whether applied to the allowances sold in 2007 or in the out-years.  Staff argued that the proposed allocation method is both arbitrary and contrary to § 40-3.2-102(4), C.R.S.  

92. The ALJ finds that the record supports the Company's proposal to use the 50 percent/50 percent allocation method for the 2007 allowances.  First, the record shows that, in 2007, the percentage of excess allowances for AQIR facilities was 40 percent and for non-AQIR facilities was 60 percent.
  Hearing Exhibit No. 7 at Exhibit PBS-6; Hearing Exhibit No. 9 at Exhibit SCB-9.  Thus, applying the 50 percent/50 percent allocation method to the 2007 allowances is not contrary to § 40-3.2-102(4), C.R.S.  In fact, use of that allocation method benefits the AQIR.  Second, the AQIR portion of the 2007 margins already has been credited to the AQIR.  Changing the allowance allocation at this point would require recalculation of the margins already allocated and might result in a change to the credits already paid.  The cost of such an effort (including the potential for ratepayer confusion) outweighs the benefit.  For this reason, the ALJ will order that the 50 percent/50 percent allocation method be used to allocate the 2007 allowances.  

93. The unrefuted and unrebutted evidence is that the relative percentages of excess AQIR allowances and of excess non-AQIR allowances are likely will change over the coming years.  Based on this evidence, the ALJ finds that, for 2008 and beyond, the more accurate allocation method is "to calculate the actual percentage, each year, of the AQIR-related and the non-AQIR-related, excess SO2 allowances, and [to] use those percentages to allocate the gain" from the sale of the allowances.  OCC Statement of Position at 6.  The record supports this allocation method, and this allocation method is unopposed.  The ALJ will order Public Service to incorporate this allocation method into the permanent regulatory treatment.  

2. Classification of allowances from AQIR facilities.  

94. This issue arises from the Company's allocating a portion of the allowances from Arapahoe Unit 4, Cherokee Unit 1, Cherokee Unit 4, and Valmont 5, each of which is an AQIR facility, to a non-AQIR account.  In 2007, the margins from the portion of allowances allocated to a non-AQIR account were approximately $418,000.  Staff objects to the allocation of any of the allowances from these units to a non-AQIR account and requests that the Commission require Public Service to credit the approximately $418,000 to the AQIR.  

95. The Colorado Department of Health, Air Pollution Control Division, granted a final emission permit for Cherokee Unit 1 on November 13, 1986.  Among other things, that permit established an SO2 emissions limit for that unit.  Hearing Exhibit No. 4 at Exhibit DRM-1 at 4-6.  The permit requires PSCo to reduce emissions at the unit by 20 percent.  The emissions limit remains in effect.  This permit was issued before Public Service entered into the VER Agreement and before enactment of § 40-3.2-102, C.R.S.  

96. The Colorado Department of Health, Air Pollution Control Division, granted a final emission permit for Cherokee Unit 4 on April 30, 1992.  Among other things, that permit established an SO2 emissions limit for that unit.  Hearing Exhibit No. 4 at Exhibit DRM-1 at 1-3.  The permit requires PSCo to reduce emissions at the unit by 20 percent.  The emissions limit remains in effect.  This permit was issued before Public Service entered into the VER Agreement and before enactment of § 40-3.2-102, C.R.S.  

97. As pertinent here, in State Implementation Plan Regulation 1, the Colorado Department of Public Health and Environment, Air Quality Control Commission, limited SO2 emissions from Arapahoe Unit 4.  This limit was effective January 1, 1995.  Hearing Exhibit No. 4 at Exhibit DRM-2 at 2.  The regulation requires PSCo to reduce emissions at the unit by 20 percent.  The emissions limit remains in effect.  This regulation was effective before Public Service entered into the VER Agreement and before enactment of § 40-3.2-102, C.R.S.  

98. The evidentiary record contains virtually no information about Valmont 5 other than testimony that refers to one or more preexisting agreements or requirements.  Those referenced agreements or requirements are not in the record.  The ALJ notes that the last line of Hearing Exhibit No. 4 at Exhibit DRM-2 (State Implementation Plan Regulation 1) at 2 reads:  "VII.A.3  Valmont Electric Generating Station, 1800 North 63rd Street, Boulder, CO[.]"  No further information is provided.  

99. The Company used low-sulfur coal at Arapahoe Unit 4, Cherokee Unit 1, and Cherokee Unit 4 and a SO2 scrubber at Cherokee Unit 1 to meet the emissions limits established by the two permits and the regulation.  Public Service determines on a monthly basis the sulfur content of the coal used at its generation facilities.  In addition, the Company knows the amount of coal combusted monthly at its generation facilities.  With these data, PSCo can calculate any change in level of SO2 emissions.  Based on the record,
 the ALJ finds that PSCo can determine the allowances generated by meeting the emissions limits mandated by the two permits and the regulation.  

As discussed above, Public Service entered into the VER Agreement on July 16, 1998.  Public Service proposed voluntarily to add SO2 controls to the AQIR facilities to reduce SO2 emissions from those facilities.  As stated in the VER Agreement, "PSCo's proposal will result in reductions in the [AQIR facilities'] SO2 emission rate by at least 50% from the average 

100. actual emission rate as represented by typical operations at" those facilities.  Hearing Exhibit No. 2 at Exhibit DSA-10 at 61 (emphasis supplied).  

101. When PSCo entered into the VER Agreement, the SO2 emissions from Arapahoe Unit 4, Cherokee Unit 1, and Cherokee Unit 4, each of which is an AQIR facility, were subject to an existing mandated limitation.  Consequently, the referenced average actual emission rate from these facilities
 included, and assumed the continuation of, the already mandated reductions in SO2 emissions.  

102. By Decision No. R99-0678, the Commission found that the VER Agreement "is totally voluntary and Public Service is not required by current environmental laws or regulations" to make the investments or to retire the generating units as set out in the VER Agreement.  Hearing Exhibit No. 2 at Exhibit DSA-10 at 4-5.  

103. The 1999 AQIR Stipulation (discussed above) provided:  

All revenues that the Company receives from transferring, selling, banking, or otherwise using allowances established under Title IV of the federal Clean Air Act or under any other trading program of regional or national applicability, which result from the [Voluntary Emissions Reduction Agreement entered into on July 16, 1998], shall be credited as an offset to the air quality improvement cost revenue requirement, through the annual revenue true-up mechanism.  

Hearing Exhibit No. 2 at Exhibit DSA-10 at 30 (emphasis and bolding supplied).  Reflecting that language, Decision No. R99-0678 provided  

that all revenues Public Service receives from transferring, selling, banking, or otherwise using allowances established under Title 4 of the Federal Clean Air Act or under any other trading program of regional or national applicability which would result from the voluntary agreement shall be credited as an offset to the air quality improvement cost revenue requirement through the annual revenue true-up mechanism.  

Id. at Exhibit DSA-10 at 10 at ¶ II. N (emphasis and bolding supplied).  

104. The Company interprets the quoted 1999 AQIR Stipulation language and the language of § 40-3.2-102(4), C.R.S., to exclude the pre-existing requirement to reduce the SO2 emissions from Arapahoe Unit 4, Cherokee Unit 1, Cherokee Unit 4, and Valmont 5 because those emission reductions are mandated and are not voluntary.  Based on that interpretation, Public Service allocates allowances generated from the 20 percent reduction requirement mandated by the permits and the regulation to non-AQIR sources.  When it sells such an allowance, the Company credits the margins from that sale to non-AQIR sources.  

105. The Company argues that its interpretation is correct.  In addition, it asserts that Staff did not provide its own calculation of excess SO2 allowances from the VER Agreement, leaving the PSCo calculation as the only record evidence on this point.  Finally, PSCo argues that the Commission addressed the AQIR/non-AQIR allocation issue in Decision No. R99-0678 and that it is inappropriate to revisit or to reconsider that previous Commission determination in this proceeding.  Public Service states that it has met its burden of proof on the issue of the allocation of allowance margins from the referenced facilities.  

106. Staff takes the position that the approximately $418,000 in margins from the 2007 sale of allowances from Arapahoe Unit 4, Cherokee Unit 1, Cherokee Unit 4, and Valmont 5 must be credited entirely against the AQIR.  Staff argues that the Commission did not address this allowance allocation issue when it approved the 1999 AQIR Stipulation by Decision No. R99-0678 because (a) the reference to the VER Agreement is in the context of emissions limits; (b) the 1999 AQIR Stipulation does not contain a method for allocating allowances between AQIR and non-AQIR accounts, and such an allocation method would have been included if the Company's interpretation were correct; and (c) adopting PSCo's interpretation would have an adverse impact on the settlement reached in Docket No. 98A-511E.
  

107. Staff states that the allocation purportedly done by Public Service is imprecise because it is difficult to isolate each factor that contributes to emissions reduction.  Staff states that "the sum of the parts does not equal the whole, and allocating the benefit on an individual basis depends on the calculation employed."  Hearing Exhibit No. 10 at 13:1-3 (footnote omitted).  

108. Finally, Staff asks the Commission to consider the additional cost that ratepayers will incur should the Company ask for accelerated recovery of the undepreciated portion of plant investment if and when PSCo closes coal-fired generating units before those assets have been fully depreciated.  Staff asserts that, "[b]y returning to ratepayers the proceeds from the sale of AQIR SO2 allowances in their entirety, the Commission would demonstrate an even-handed approach to the increased costs facing ratepayers by the early retirement of metro-area coal plants."  Hearing Exhibit No. 10 at 13:12-15.  

109. The ALJ finds unpersuasive the Company's argument that the 1999 AQIR Stipulation settled the allowance allocation question.  The issue has been fully litigated and briefed and is before the ALJ in this proceeding.  This was not the situation when the Commission approved the 1999 AQIR Stipulation by Decision No. R99-0678.  In addition, in reaching her decision in this proceeding, the ALJ relies upon the language of Decision No. R99-0678 and finds that the language of Decision No. R99-0678 is consistent with the resolution of the allowance allocation issue set out in this Decision.    

110. The ALJ finds that Public Service has met its burden of proof on the issue of allocating a portion of the allowances from Arapahoe Unit 4, Cherokee Unit 1, and Cherokee Unit 4, each of which is an AQIR facility, to a non-AQIR account.  First, the ALJ agrees with Public Service's interpretation of the statute and the 1999 AQIR Stipulation approved by Decision No. R99-0678.  The statute requires a credit against the AQIR only for voluntary emissions reductions.  The 1999 AQIR Stipulation states, as relevant here, that it applies only to the proceeds from the sale of allowances that result from the VER Agreement.
  A portion of the reductions from the Arapahoe and Cherokee units are mandated by pre-existing governmental permits and regulation; that portion is not covered by § 40-3.2-102(4), C.R.S., or by the 1999 AQIR Stipulation.  Second, as to the Arapahoe and Cherokee units, the Company has allocated the allowances and, thus, the margins from the sale of those allowances, using a reasonable method.  The ALJ finds that the Staff's arguments are unpersuasive on this point.  Finally, the ALJ finds unpersuasive the Staff's argument based on the possible future sale of Denver metro coal-fired units and the possible regulatory treatment to be granted to the undepreciated assets as a result of that possible sale.  This argument is based on speculation about possible future sales and about possible future regulatory treatment and, as a result, is unpersuasive.  

Turning to the allowance allocation from the Valmont 5 unit, the ALJ finds that the Company has not met its burden of proof.  There is no persuasive evidence that, at the time of 

111. the VER Agreement, there was an existing mandate to reduce SO2 emissions at that unit.
  Valmont 5 is one of the AQIR plants discussed in the VER Agreement.  In the absence of a pre-existing requirement, the reductions at Valmont 5 can be presumed to result from the VER Agreement.  Consequently, the ALJ finds that the margins from the 2007 sale of allowances from the Valmont 5 unit must be credited 100 percent to the AQIR.  

112. Based on the evidentiary record, the ALJ concludes that the Company's allocation of the margins from the 2007 sale of SO2 allowances from Arapahoe Unit 4, Cherokee Unit 1, and Cherokee Unit 4 between the AQIR and the non-AQIR accounts is reasonable and should be approved.  

113. Based on the evidentiary record, the ALJ concludes that the Company's allocation of the margins from the 2007 sale of SO2 allowances from Valmont 5 between the AQIR and the non-AQIR accounts is not reasonable and should not be approved.  Public Service should be ordered to credit 100 percent of the margins from the 2007 sale of SO2 allowances from Valmont 5 to the AQIR.  

F. Treatment of Margins Received from Sale of AQIR Allowances.  
Pursuant to § 40-3.2-102(7), C.R.S., Public Service obtained the Commission's authorization to charge PSCo's wholesale customers for AQIR costs.  The Commission established the jurisdictional split (Retail Jurisdictional Allocation Factors or RJA) for those AQIR costs.
  The Company then sought and received authorization from the Federal Energy 

114. Regulatory Commission (FERC) to recover through wholesale base rates the portion of the AQIR costs assigned to wholesale customers.  The Company's wholesale customers have been paying their Commission-assigned share of the AQIR costs since January 1, 2004.  

115. When it sells an allowance from an AQIR facility, the Company uses the AQIR RJA to allocate the margin realized from that sale between retail and wholesale.  The retail portion is credited to the retail AQIR.  The wholesale portion is placed in FERC Uniform System of Accounts (USOA) Account 0254, which is Other Regulatory Liabilities.  

116. Placing the allocated margins in that FERC account renders the money unavailable to the Company for its use and reserves the funds for PSCo's wholesale customers.
  Public Service has collected the allocated portion of the margins in the FERC regulatory liability account since 2004.  

117. In 2006, PSCo allocated approximately $3.1 million to USOA Account 0254.  In 2007, PSCo allocated approximately $3.1 million to USOA Account 0254.  The Company has not credited those funds back to its wholesale customers and, at present, has not determined how it will account for those funds.  

118. Prior to the effective date of the wholesale tariffs, the Company's retail customers paid 100 percent of the AQIR costs.  This was in accordance with § 40-3.2-102(7)(b), C.R.S.  PSCo's retail customers paid for 100 percent of the AQIR costs in 2003.  

The treatment of the margins from the sale of SO2 allowances raises two issues:  

119. (a) treatment of the margins from the sale of 2003 allowances, and (b) treatment of the margins from the sale of allowances from years after 2003.  These are discussed below.  

1. Margins from sale of 2003 AQIR allowances.  

120. As to the treatment of the margins from the sale of 2003 allowances, OCC recommended that the Company's retail customers receive 100 percent of those margins.  Public Service agreed with this treatment and agreed to the following treatment:  

To the extent that the Company sold any 2003 allowances in 2007 and sells any 2003 allowances in the future, the net margins from such sales should be used to offset retail AQIR costs.  

PSCo Statement of Position at 25.  This statement means that 100 percent of the margins
 from the sale of 2003 allowances -- whenever the sale occurs --- will be credited to the retail AQIR.  

121. The record supports this treatment of the margins from the sale of 2003 allowances.  Public Service will be ordered to credit to the retail AQIR 100 percent of the margins realized from the 2007 sale of 2003 allowances and to use this treatment for the margins realized from the sale of the 2003 allowances on a going-forward basis.  

2. Margins from sale of AQIR allowances from years after 2003.  

As to the treatment of the margins from the sale of allowances from years after 2003, there are three recommended approaches:  (a) Public Service recommends continuation of the current treatment (i.e., crediting retail customers and accumulating margins in USOA Account 0254 for wholesale customers and leaving to the Company the disbursement of those Account 0254 margins); (b) Staff recommends crediting 100 percent of the margins from the sale of AQIR allowances to the retail AQIR; and (c) in the event the Commission determines that a 

122. portion of the margins from the sale of AQIR allowances should be credited (i.e., paid) to wholesale customers, Staff recommends that the margins be credited to wholesale customers within one year and, if PSCo does not do so, that the margins be credited to the retail AQIR to the extent that PSCo does not credit (i.e., pay) the margins to its wholesale customers.
  

123. Two provisions of the 1999 AQIR Stipulation and of Decision No. R99-0678 are pertinent to resolution of this issue.  

124. First, as pertinent here, ¶ 1 of the 1999 AQIR Stipulation provides:  

PSCo will seek to recover AQIR costs from its firm sale for resale (wholesale) customers, to the extent permitted by ... C.R.S. § 40-3.2-102(7).  All revenues that PSCo receives from its wholesale customers for air quality improvement costs shall be credited as an offset to the air quality improvement costs charged to PSCo's retail customers.  

Hearing Exhibit No. 2 at Exhibit DSA-10 at 21-22 (emphasis supplied).  Reflecting that language, Decision No. R99-0678 states:  

Public Service will seek to recover AQIR costs from its wholesale customers to the extent permitted under § 40-3.2-102(7), C.R.S.  All revenues Public Service receives shall be credited as an offset to the air quality improvement costs charged to Public Service's retail customers.  

Id. at Exhibit DSA-10 at 5 at ¶ II.D (emphasis supplied).  

125. Second, ¶ 16 of the 1999 AQIR Stipulation provides:  

All revenues that the Company receives from transferring, selling, banking, or otherwise using allowances established under Title IV of the federal Clean Air Act or under any other trading program of regional or national applicability, which result from the [Voluntary Emissions Reduction Agreement entered into on July 16, 1998], shall be credited as an offset to the air quality improvement cost revenue requirement, through the annual revenue true-up mechanism.  

Hearing Exhibit No. 2 at Exhibit DSA-10 at 30 (emphasis supplied).  Reflecting that language, Decision No. R99-0678 provides  

that all revenues Public Service receives from transferring, selling, banking, or otherwise using allowances established under Title 4 of the Federal Clean Air Act or under any other trading program of regional or national applicability which would result from the voluntary agreement shall be credited as an offset to the air quality improvement cost revenue requirement through the annual revenue true-up mechanism.  

Id. at Exhibit DSA-10 at 10 at ¶ II. N (emphasis supplied).  

126. The Company advocates continuing the current treatment.  First, it asserts that wholesale customers bear their Commission-allocated share of the AQIR costs through wholesale rates and, therefore, are entitled to a corresponding allocation of the margins realized from the sale of excess SO2 allowances from AQIR facilities.
  Second, PSCo argues that neither Decision No. R99-0678 nor the 1999 AQIR Stipulation mandates crediting 100 percent of the margins realized from the sale of allowances from AQIR facilities to the retail AQIR.  

Staff asserts that Decision No. R99-0678 and the 1999 AQIR Stipulation require PSCo "to allocate all SO2 revenues to retail ratepayers."  Staff Statement of Position at 8 (emphasis in original).  Staff reaches this conclusion by relying on ¶ II.D of that Decision, which Staff reads as "contemplat[ing] that wholesale customers contribute to AQIR costs yet all SO2 revenues received are credited to retail customers."  Id. (footnote omitted).  Staff discounts ¶ II.N of Decision No. R99-0678 because, in Staff's opinion, the absence of a reference to wholesale customers renders the paragraph vague.  Staff concludes that, properly read, Decision No. R99-

127. 0678 "supports the position that revenues from SO2 allowances received by Public Service are only to be credited to retail customers."  Id.  

128. If the Commission disagrees with its interpretation of Decision No. R99-0678 and the 1999 AQIR Stipulation, Staff recommends that the Commission determine that (a) Public Service cannot retain indefinitely the margins from the sale of allowances that are in USOA Account 0254 and (b) the Commission retains jurisdiction over those margins until they are distributed to wholesale customers.  Based on these suggested findings, Staff recommends that the Commission order PSCo (a) to distribute the margins in USOA Account 0254 to wholesale customers within one calendar year of the effective date of the Commission Decision in this proceeding and (b) to credit any undistributed funds to retail customers at the conclusion of that period.  

129. In response to Staff's assertion that Decision No. R09-0678 at ¶ I.D and the 1999 AQIR Stipulation require allocation of 100 percent of all SO2 revenues -- whatever the source -- to the retail AQIR, Public Service argues that the cited language pertains only to revenues received from wholesale customers pursuant to § 40-3.2-107(7), C.R.S.  As the referenced paragraph of Decision No. R09-0678 contains no mention of margins from the sale of allowances, PSCo asserts that ¶I.D cannot, and does not, address allocation of margins from the sale of AQIR SO2 allowances.  

130. Turning to Decision No. R09-0678 at ¶ I.N and the 1999 AQIR Stipulation, Public Service disagrees with Staff's position.  The Company argues that the cited paragraph and provision merely repeat § 40-3.2-102(4), C.R.S., and do nothing more.  As read by the Company, ¶ I.N of Decision No. R99-0678 "obviously refers to the sale of allowances attributable to the Company's retail customers, not its wholesale customers.  Any other interpretation would effect a subsidy from wholesale customers or retail customers."  PSCo Statement of Position at 24.  

131. Finally, the Company opposes Staff's alternative recommendation that the Commission order PSCo to credit the margins accumulated in USOA Account 0254 to wholesale customers within one year and order PSCo, at the end of the period, to credit any remaining margins in that Account to retail customers.  Public Service argues that the Commission has not jurisdiction over the wholesale rates and that Staff conceded on cross-examination that the Commission does not have the authority to order PSCo to refund the accumulated SO2 margins to wholesale customers.  

132. It is important to remember that the issue presented here pertains only to the treatment of, and the jurisdictional split of, margins realized from the sale of AQIR SO2 allowances.  Neither the 1999 AQIR Stipulation nor Decision No. R99-0678 that approved that Stipulation addresses the treatment of the proceeds from the sale of non-AQIR allowances.  

133. The ALJ finds the arguments of the Company to be persuasive and those of Staff to be unpersuasive.  

134. First, the ALJ finds the Company's interpretation of the relevant paragraphs of Decision No. R99-0678 and the corresponding provisions of the 1999 AQIR Stipulation to be persuasive and correct.  Public Service's analysis differentiates the provisions, explains when each applies and the purpose of each, and harmonizes the provisions.  Staff's analysis does not.  

135. Second, § 40-3.2-102(7)(d), C.R.S., provides that revenues received from wholesale customers for air quality improvement costs must be credited to the air quality improvement costs charged to retail customers.  The position advocated by Staff, if adopted, would impose that same condition on the margins realized from the sale of allowances.  Section 40-3.2-102(4), C.R.S., -- not § 40-3.2-102(7), C.R.S. -- addresses the treatment of margins from the sale of AQIR SO2 allowances.  The General Assembly could have written into § 40-3.2-102(4), C.R.S., a provision that parallels § 40-3.2-102(7)(d), C.R.S.; but the General Assembly did not do so.  Given the very clear difference in statutory treatment between the costs and the margins, the ALJ finds that the Staff argument that the 1999 AQIR Stipulation and Decision No. R99-0678 require all SO2 revenues, including margins, to be credited to the retail AQIR to be contrary to (or, at least, inconsistent with) the governing statute.  

136. Third, as Staff conceded, this Commission has no jurisdiction over wholesale rates.  This is a sufficient basis on which to deny the Staff's alternative relief that the Commission order PSCo to credit, within one year, the margins in USOA Account 0254 to wholesale customers and order PSCo to credit to retail customers any margins remaining in USOA Account 0254 at the end of one year.  In addition, Staff presented no legal argument in support of its assertion that the Commission has jurisdiction over the margins in USOA Account 0254 until those margins are distributed.  The absence of legal argument supporting the requested alternative relief is another basis on which the ALJ finds that the relief should not be granted.  

137. For the foregoing reasons, the ALJ finds that Public Service has sustained its burden of proof with respect to the treatment of margins from the sale of AQIR allowances, both 2003 allowances and allowances for years after 2003.  For the foregoing reasons, the ALJ finds that Staff has not met its burden of proof with respect to its proposed treatment of those margins.  

138. The treatment of margins from the sale of SO2 allowances proposed by the Company, as discussed here, should be adopted.  

G. Incentive Payment to Public Service.  
139. The contested allocation issues have been discussed.
  The next issue with respect to the PSCo proposal is whether Public Service should receive, as to the non-AQIR margins, an incentive payment for its allowance trading.  Staff opposes the incentive in toto, and OCC opposes the size of the incentive.
  

140. Staff first argues that it is inappropriate to consider the proposed incentive in view of the pending investigation into utility incentives (Docket No. 08I-11EG, In the Matter of the Investigation of Regulatory and Rate Incentives for Gas and Electric Utilities) (Incentives Investigation Docket).  Staff recommends that the Commission postpone consideration of the proposed incentive pending the conclusion of the Incentives Investigation Docket.  

141. Public Service opposes Staff's recommendation, citing Decision No. C08-0448.  In that Order, the Commission opened the Incentives Investigation Docket and stated:  "[t]he Commission understands that the outcomes of the investigation should apply prospectively, and not affect related issues that are addressed by current proceedings."  Id. at ¶ 5.  In addition, the Commission stated, in response to a suggestion that decisions in other Commission proceedings be delayed to accommodate the incentives investigation, that it would not "delay current dockets before us, pending the outcome from" the Incentives Investigation Docket.  Decision No. C08-0640 at ¶ 8.  

The ALJ finds the Public Service argument to be persuasive and supported by Decision No. C08-0640.  In that Order, the Commission was clear that it expected proceedings pending before it to go forward, even if they dealt with issues related to the matters under 

142. investigation in the Incentives Investigation Docket.  In fact, the Commission emphasized that the Incentives Investigation Docket is "a higher-level examination of how [the Commission] regulate[s] energy utilities currently, and what changes might be useful in the future" (Decision No. C08-0640 at ¶ 9) and, thus, warned that the Incentives Investigation Docket is not the venue for arguing the specifics of a particular incentive and its mechanics (id. at ¶ 10).  The Commission stated that interested persons should address a particular incentive and its mechanics in the specific docket established to consider the incentive.  

143. After considering the Commission's directives, the ALJ will not adopt Staff's recommendation to postpone consideration of the proposed incentive payment.  Thus, the ALJ now turns to consideration of the merits of the incentive proposal.  

If adopted, the proposed incentive of 20 percent of the non-AQIR margins would become part of the permanent regulatory treatment.  The Company argues that an incentive payment (a) aligns PSCo's interests with those of its ratepayers;
 (b) provides the appropriate motivation for Public Service to optimize revenues from the sale of SO2 allowances; (c) provides a reasonable reward to the Company for its initiative in trading allowances rather than simply 

144. banking them and, thus, balances the risks inherent of such trading;
 (d) continues the incentive payment stipulated to, and approved by the Commission, in a proceeding that addressed an individual year's allowance trading (citing Decision No. C07-0560, entered in Docket No. 07L-233E);
 and (e) is similar to, and is supported by the same factors and rationales as those that support, the incentives approved by the Commission for energy trading (citing Decision No. C06-1379, entered in Docket No. 06S-234EG).
  

145. The Company asserts that the cost of the allowance trading program, the number of employees in the allowance trading program, and the number of allowance trades are not reasonable or reliable indicia of the level of trading sophistication and expertise necessary to conduct successful allowance trading.  PSCo states that allowance trading is a value-based exercise that is not susceptible to measurement by a cost-based metric.  

Public Service notes that, as "to both the Company's SO2 allowance trading program and its energy trading program, the Commission has recognized that sharing 

146. mechanisms are an appropriate way to promote activities that are difficult to monitor on a day-to-day basis, and that ultimately, the gains produced by the incentives benefit the Company's customers."  PSCo Statement of Position at 11.  The Company argues that, because its SO2 allowance trading is discretionary and is difficult for the Commission to monitor, the incentive is an appropriate means of encouraging high levels of performance.  The Company also points to the additional money that ratepayers have realized from PSCo's trading expertise and decisions.  

147. Staff opposes any allowance trading incentive for Public Service.  

148. First, Staff states that ratepayers fund, and bear the ultimate financial responsibility for, the approaches used to reduce emissions from the Company's coal-fired generating units and that, when implemented, those approaches result in the excess SO2 allowances that the Company markets.  As a result, Staff asserts that "ratepayers ... are, in essence, the beneficiaries of the excess allowances and [that PSCo] acts as the custodian with an inherent obligation to prudently sell the allowances in the market."  Staff Statement of Position at 4.  Given that inherent obligation, Staff argues, the mere fact that PSCo engages in allowance trading does not warrant an incentive payment.  

149. Second, Staff asserts that, in contrast to wholesale energy trading, SO2 allowance trading requires neither sophistication nor expertise.  Staff notes that the allowances are publicly-traded on an Internet platform; that Public Service acts simply as a price taker; that only a very small percentage of the allowance transactions are anything more than straightforward sales transactions; and that few PSCo employees are involved in allowance trading (and not full-time).  Staff states that, given the small number of allowance trades and the number of allowances sold, Staff is unconvinced that PSCo can optimize its trading activity to the point that an incentive is justified.
  As a result, Staff argues that the Company's trading activities are mundane, are nothing more than the ordinary course of business, and do not support or merit an incentive payment.  

150. Third, Staff states that, according to a paper provided in evidence by, and relied upon by, Public Service in this proceeding, the incentive concept requires a performance-based benchmark for sharing.  Hearing Exhibit No. 2 at Exhibit DSA-7 at 3 ("the utility's performance is measured and rewarded or penalized based on predetermined, broad-based performance targets").  In this case, according to Staff, Public Service testified that it is too difficult to establish a performance-based benchmark for the sale of SO2 allowances.  Based on this PSCo statement, Staff argues that the failure to have a performance target in the incentive plan warrants denying the request for an incentive and that the Company's inability to gauge its performance vis-à-vis its sale of allowances warrants denying the request for an incentive.  

151. Fourth, Staff disagrees with the Company's assertion that an incentive necessarily aligns PSCo's interests with those of its ratepayers.  Staff points to Public Service's decision not to begin allowance trading until it had an informal agreement with Staff about the regulatory treatment (including an incentive) to be afforded the margins from allowance trading.  In Staff's view, this decision resulted in PSCo's not taking advantage of the significant jump in SO2 allowance prices that occurred between October and December, 2005 and, thus, resulted in PSCo's ratepayers' not getting the best price for the excess margins.  

152. Fifth and finally, Staff notes the present, tough economic climate and argues that this is not the time to grant to PSCo, a company that is doing well financially, an incentive that has the effect of reducing the money (credits) flowing back to ratepayers.  

153. OCC takes the position that, as a general matter, the Company should receive incentives and benefits only for exemplary performance.  OCC Statement of Position at 6.  

154. OCC witness Schechter testified at the hearing that, in 2006 and 2007, PSCo's allowance trading was active and involved more than dumping allowances into the market irrespective of price.  In his opinion, the Company took steps to attempt to ascertain the direction the allowance market was going to take and then took steps to maximize the gain to be realized from the sale of the allowances.  Based on the evidence presented, OCC witness Schechter concluded that Public Service's allowance trading activities were sufficient to warrant some level of incentive for its non-AQIR allowance trading.
  

155. In Docket No. 06S-234EG, a settlement was reached that addressed, among other issues, an incentive for PSCo in its Electric Commodity Adjustment (ECA).  In Decision No. C06-1379, the Commission discussed the need to protect ratepayers when considering whether to give an incentive to a utility and provided guidance with respect to incentives.  As pertinent here, the Commission was clear that an incentive should be given or awarded for superior performance, not for expected behavior.  Decision No. C06-1379 at ¶¶ 72-73.  The ALJ took this guidance into account in considering this matter.  

Based on the record, the ALJ finds that PSCo's allowance trading activities are voluntary and that those activities have produced, and can be expected to continue to produce, 

156. financial benefits for ratepayers.  Under these circumstance, an incentive payment is an effective means of assuring (as much as one can) that the Company will continue its voluntary allowance trading activity and, thus, will continue to provide value/benefit to its ratepayers.  

157. As stated by Public Service, the Commission has found that incentives are an appropriate way to promote activities that are difficult to monitor on a day-to-day basis.  Based on the record (particularly the volatility of the allowance market and the nature of allowance trading), the ALJ finds that PSCo's trading allowance activities are, and will continue to be, difficult to monitor on a day-to-day basis.  

158. Although Public Service asserts that an incentive for allowance trading is similar to, and is supported by the same factors and rationales as those that support, the incentives approved by the Commission for energy trading (citing Decision No. C06-1379), the ALJ finds that allowance trading is less involved than, and is less challenging than, energy trading.  As pointed out by Staff in its testimony, energy trading is a complex matter that requires coordination with, and information from, different groups within Public Service.
  There is no dispute that allowance trading does not entail the same number of considerations and does not present the same challenges as energy trading.  Thus, although the ALJ considered this argument raised by Public Service, she did not rely heavily on it in reaching her decision.  

159. The ALJ finds the arguments of Public Service, on the whole, to be persuasive.
  See discussion above.  The ALJ finds that Public Service has met its burden of proof on the issue of an incentive payment for its non-AQIR allowance trading.  The ALJ will order an incentive payment for PSCo for its non-AQIR allowance trading activities.  

H. Structure of the Incentive Mechanism.  
160. Having determined that Public Service should receive an incentive payment for its non-AQIR trading, these questions arise:  (a) should the issue of the structure (including percentage) of the incentive be deferred to PSCo's next rate case?  (b) if the issue should not be deferred, then what is the appropriate structure for the incentive?  

161. Staff recommends that, if the Commission determines that an incentive is appropriate, the Commission not order implementation of the incentive in this proceeding.  Believing that an incentive mechanism should be reviewed in a larger context to avoid piecemeal ratemaking and to allow all interested persons to be heard on the issue, Staff recommends that the issue of the structure of the incentive mechanism be deferred to a rate case.  

162. Public Service opposes this recommendation.  The Company notes that the Commission approved the energy trading incentive in a proceeding that was not a rate case.  It urges the Commission to resolve the allowance trading incentive-related issues in this proceeding.  

163. The ALJ will not adopt Staff's recommendation.  The Parties presented evidence on the allowance trading incentive-related issues and fully briefed those issues.  The Commission has considered incentives outside a rate case, which undercuts to some degree Staff's assertion of piecemeal ratemaking.  The issues are ripe for determination in this proceeding, and the ALJ will decide the issues here as she sees no need for delay or for additional development.  

1. Benchmark or metric.  

164. As discussed above, Staff notes that, according to a paper provided in evidence by, and relied upon by, Public Service in this proceeding, the incentive concept requires a performance-based benchmark for sharing.  Hearing Exhibit No. 2 at Exhibit DSA-7 at 3 ("the utility's performance is measured and rewarded or penalized based on predetermined, broad-based performance targets").  In this case, according to Staff, Public Service has not offered a benchmark (see discussion above).  Staff argues (at least impliedly) that a benchmark is necessary and appropriate if there is to be an incentive payment.  

165. The Company disagrees.  Addressing how one might set a performance target or metric to ascertain whether to award an incentive for a given period, Public Service testified that setting a performance target or metric would require one, in advance, to know (or to have a firm assessment of) what the allowance market is going to do over a given period and then, based on that knowledge (or firm assessment), one could establish a reasonable target or metric to measure the Company's performance during that period.  Because one cannot know what the market is going to do, Public Service argues that setting a performance target or metric that PSCo must meet in order to receive an incentive for allowance trading is neither realistic nor reasonable.  

166. In Decision No. C06-1379, the Commission discussed the need to protect ratepayers when considering whether to give an incentive to a utility and provided guidance with respect to incentives.  As pertinent here, the Commission noted that a point of demarcation between expected behavior and superior performance (i.e., a benchmark or metric of some kind) should be included in an incentive mechanism where possible.  If a point of demarcation is not included or if there is a question about the point of demarcation that is selected, then the Commission counseled that other means should be included to assure review of the benchmark or metric (or lack of same) in the future.  Decision No. C06-1379 at ¶¶ 72-73.  The ALJ was mindful of this guidance in reaching her decision in this proceeding.  

167. The ALJ has found that PSCo's engaging in allowance trading is somewhat beyond expected behavior (that is, more than in the ordinary course of business) and, on that basis, has determined that Public Service should be granted an incentive for allowance trading.  This finding does not mean, however, that the Company should be rewarded irrespective of its trading program and irrespective of its performance in its allowance trading.  The ALJ finds that it would be inappropriate to give the Company an incentive if its allowance trading program were simply to sell allowances irrespective of the market price and irrespective of analyses available from energy research and market analysis firms such as Cambridge Energy Research Associates, Inc.  

168. To avoid writing a blank check, the ALJ finds that the incentive mechanism should include a benchmark or metric to assure that the Company uses, and continues to use, its best efforts in its allowance trading.  Determining that benchmark or metric is somewhat problematic, however.  

169. The record contains no proposal that suggests or recommends a specific benchmark or metric.  The record does contain unrebutted evidence that Public Service used its market knowledge to beat the market (i.e., PSCo obtained better allowance prices by careful timing of its allowance sales) when PSCo sold allowances in 2007-08.  See, e.g., Hearing Exhibit No. 6 at Exhibit EWP-2 (trading scenario analyses for 2007-08).  The record also contains unrebutted evidence that, given the market volatility, one should not establish a specific target (e.g., a specified allowance price) that is set in advance and rests on knowing in advance (or having a firm assessment of) what the allowance market is going to do in a future period (e.g., set a target allowance price in 2009 for trading in 2010).  

170. The ALJ finds that the allowance trading incentive for Public Service should include the following benchmark or metric:  For the applicable 12-month period for non-AQIR allowances (i.e., an ECA period), PSCo must obtain, for not less than 50 percent of the allowances sold, an average allowance price that is better (i.e., higher) than the average allowance price for the same period.  This is an after-the-fact calculation and does not mandate that the Company be correct 100 percent of the time (or even a majority of the time) in order to receive its incentive.  The record indicates that this is a benchmark or metric that Public Service can measure (Hearing Exhibit No. 6 at Exhibit EWP-2) and can meet, as it has done so in the past (id. at 14:15-17).  If the Company meets this standard or metric, then it will receive 100 percent of the incentive for that period.  If the Company does not meet this standard or metric, then it will receive no incentive for that period.
  

2. Sharing Percentage.  

171. Public Service requests that the Commission approve, on a permanent basis, PSCo's receiving an incentive payment (or sharing) of 20 percent of the non-AQIR margins.  If approved, the 20 percent sharing would continue (for 2007 and into the future) the sharing level that the Commission approved for 2006 allowance margins.  

172. The OCC recommends that, at least initially, PSCo's sharing percentage be set at 10 percent.  This recommendation rests on the principle that the Company (or any utility) should receive no more than "the smallest amount of gain that provides an adequate incentive to the utility to maximize [the] total gain."  Tr. at 109:25-110:2.  In OCC's opinion, PSCo's suggested 20 percent sharing is too high because the Company has not demonstrated that  

the incremental benefit that customers would receive from allowing the Company's shareholders to retain twenty percent of the benefits from the sale of SO2 margins outweighs the benefit of the trading activities that the Company would produce if it were allowed to retain a ten percent share as the OCC is recommending.  

OCC Statement of Position at 5; see also tr. at 110:6-10 (testimony of OCC witness Schechter).  OCC recommends a 10 percent sharing until such time as the Company can demonstrate, through a benefit-cost analysis, that ratepayers "are benefited more if [PSCo] were to [receive] a twenty percent margin versus a ten percent margin[.]"
  OCC Statement of Position at 6.  

173. Public Service opposes OCC's recommendation to reduce PSCo's proposed sharing percentage.  It argues that (a) designing a benefit-cost analysis is problematic (as OCC witness Schechter agreed); (b) the Commission determined that a 20 percent sharing is appropriate for energy trading;
 (c) the OCC's recommended 10 percent is arbitrary, and OCC has had no problem with the current 20 percent sharing for non-AQIR margins (as OCC witness Schechter agreed); and (d) since the sharing applies only to the non-AQIR portion of the margins, PSCo's actual sharing is only 10 percent of the total (i.e., both AQIR and non-AQIR) allowance margins.  

174. The ALJ agrees with the OCC's general principle that an incentive (or sharing) level should be no greater than "the smallest amount of gain that provides an adequate incentive to the utility to maximize [the] total gain."  Tr. at 109:25-110:2.  That being said, the ALJ is aware of no scientific method or recognized formula that the Commission can apply (short of giving the utility an incentive of 100 percent) to determine the precise sharing level that will induce the utility to maximize the gain from a particular activity (here, allowance trading).
  

175. As a general rule of thumb, a larger percentage awarded to the utility as an incentive is better from the utility's perspective, and a smaller percentage awarded to the utility as an incentive is better from the perspective of ratepayers.
  The utility and the ratepayer representatives present evidence and policy arguments in support of their respective positions.  Setting an appropriate incentive level is discretionary.  Thus, it falls to the Commission to use its informed discretion, its expertise, and its experience to balance the interests of the ratepayers and those of the utility and, based on the facts presented and the relevant policy considerations, to set a sharing level that is reasonable given the utility activity for which an incentive is sought.  In this sense, setting an appropriate incentive level is no different from setting rates:  it is an art and not a science.  

176. The ALJ has determined that the Company should receive an incentive.  To implement this decision in a reasonable way, the ALJ finds that the sharing level must exceed zero and must be greater than a relatively small (i.e., less that 10 percent) percentage.
  The Company has testified that a 20 percent incentive will provide the necessary impetus for it to exert its best efforts in allowance trading.  The ALJ finds that the range of reasonable incentive (sharing) levels is 10 percent to 20 percent.  

177. The ALJ will not adopt the Company's suggested 20 percent sharing.  The fact that the Company received 20 percent sharing for allowance trading in 2006 is not persuasive.  The sharing level was not litigated.  There is no explicit Commission guidance.  As discussed above, the ALJ has found that energy trading is more complex, and requires greater sophistication, than allowance trading.  In short, energy trading and allowance trading are not wholly comparable activities.  For this reason, the ALJ finds unpersuasive PSCo's argument that the Commission approved a 20 percent sharing for energy trading and, therefore, should approve a 20 percent sharing for allowance trading.  

178. Considering the facts presented, considering how allowance trading operates and its volatility, and applying the Commission's expertise, the ALJ finds that an incentive (sharing) level of 15 percent for the Company is appropriate for non-AQIR margins.  This falls at the mid-point of the range of reasonable sharing levels.  

179. The ALJ will order that the non-AQIR margins be shared 85 percent for ratepayers and 15 percent for shareholders.  These sharing levels will apply to 2007 margins and will apply going forward as part of the permanent regulatory treatment.  

3. True-up.  

180. Public Service proposes that, to the extent margins are allocated based on forecasted numbers, there be no true-up for the allowance margins.  This is consistent with the current, albeit interim, regulatory treatment of those margins.  Public Service offered no persuasive reason not to have a true-up for allowance trading margins.  Staff recommends that the Commission require a true-up of the Energy Retail Jurisdictional Allocation Factors and notes that the WESA and the ECA each contains a true-up provision.   

181. The ALJ will order true-up for allowance margins.  Each regulatory mechanism used to credit allowance margins to retail customers (i.e., the AQIR, the WESA, the ECA) contains a true-up provision.  The Company will be ordered to apply to allowance margins the true-up provision of the regulatory mechanism used to credit those margins to retail customers.
  This will make the treatment of allowance trading margins consistent with the treatment of other credits and debits under each of the mechanisms.  

I. Duration of Regulatory Treatment for Margins from SO2 Allowance Trading.  

182. Public Service asks for authority to use the regulatory treatment approved in this proceeding for 2007 margins
 and going forward.  The Company proposes to file tariff sheets to implement the permanent regulatory treatment.  

183. No party addressed explicitly whether the regulatory treatment approved in this proceeding should be of limited duration.  Staff argued implicitly for such a limitation, however, when it stated that it was possible that the Incentives Investigation Docket may produce regulatory principles or concepts that could impact the allowance trading incentive.  

184. The ALJ finds that the regulatory treatment for allowance margins ordered in this proceeding should be applied to the calendar year 2007 margins (consistent with Decision No. C08-0668) and to the margins sold in calendar years 2008-2011.
  The regulatory mechanism approved in this proceeding, thus, would apply to five years of margins.  

185. First, in the context of the appropriate duration for the regulatory treatment, the ALJ finds persuasive Staff's argument that the Incentives Investigation Docket and its possible outcomes should be considered.  The better approach is to limit the duration of an incentive and of the regulatory mechanism containing an incentive so that the incentive and regulatory mechanism can be examined in light of any new policy direction, regulatory principle, or regulatory concept that may result from the Incentives Investigation Docket or a follow-on proceeding.  

186. Second, the Commission has established expiration dates to assure that incentives and regulatory mechanisms are reviewed to determine whether that they are working as intended.  See, e.g., Decision No. Decision No. C06-1379 at ¶ 73 ("While we find it in the public interest to generally approve the ECA, we have some reservations whether the level set here demarcates truly superior performance.  Because of those concerns we find that an expiration date shall be set for the ECA.").  The ALJ finds it prudent to adopt the same approach for the allowance trading regulatory mechanism and incentive.  

187. Third, the regulatory and sharing mechanism approved in this proceeding will be in effect through the end of calendar year 2011.  This will allow PSCo to trade, and to gather data, for at least two years under the approved allowance trading regulatory treatment.  These data and PSCo's experience should afford a sufficient basis on which the Commission, the Company, and interested persons can assess the operation of the regulatory mechanism; can evaluate the effectiveness of the sharing mechanism; and can determine the need (if any) for changes and, if changes are needed, what those changes should be.  

188. The ALJ will order that the regulatory mechanism approved in this proceeding (a) will apply to the calendar year 2007 margins (consistent with Decision No. C08-0668) and (b) will expire at the end of calendar year 2011 (subject to any necessary true-up in 2012).  

J. Mechanism for Crediting Retail Customers (Non-AQIR).  
189. Based on the margins realized in 2007 and based on the assumption that the Commission would approve PSCo's proposed regulatory mechanism (including the sharing percentage), the record shows that the average residential customer would receive 14 cents per month from non-AQIR margins.
  

190. Public Service recommends that the non-AQIR margins be credited to retail ratepayers through the Electric Commodity Adjustment (ECA) rider.  The Company argues the 

ECA is an energy charge that is updated quarterly, making it an appropriate and convenient way to refund any margins because the Company refunds [allowance] margins ... on a per kWh basis.  

PSCo Statement of Position at 27.  In addition, the Company states that (a) verification of the correct allowances credit is a relatively simple matter; (b) a separate rider (as proposed by Staff) could confuse customers; and (c) a separate rider will cause the Company to incur additional costs that will be passed on to ratepayers.  

191. Staff recommends that the Commission create a separate rider to distribute the margins from the sale of non-AQIR allowances.  Staff argues that the ECA has become a "a 'dumping ground' mechanism that is large, complex, and difficult to conduct a prudence review."  Staff Statement of Position at 13.  Staff asserts that (a) ratepayers would appreciate a clear, separate, and simple to understand rider; (b) the cost PSCo would incur in implementing a new rider would be an one-time cost typical of implementing any new rider; and (c) the Company's current plans to reduce SO2 emissions make it probable that there will be regular distributions to ratepayers of margin proceeds.  

192. The ALJ agrees with Staff that the ECA has become increasingly large, complex, and difficult to review.  Nonetheless, on balance, the ALJ finds the arguments of the Company generally to be persuasive, particularly when the amount of the average residential customer's monthly credit ($0.14 for margins sold in 2007) is considered.  In addition, it is probable that creation of a new rider will delay payment of the credits to ratepayers because the bill would need to be changed to add the new rider.  The ALJ finds that, in the case of the non-AQIR margins and based on the record in this case, it is both more efficient and more cost-effective at this time to use an existing rider (i.e., the ECA) than to create a new one.  

193. The ALJ will order that the retail ratepayer share of the non-AQIR margins (net of WESA)  be credited to retail customers through the ECA.  

K. Accounting Issues.  
194. As noted above, this proceeding addressed the treatment of margins from allowance sales made in 2007.  Staff identified three accounting discrepancies in PSCo's treatment of the 2007 margins.  

195. First, Staff questions PSCo's including an inventory fee of $3,256.30 as an expense in the calculation of the 2007 margins from allowances and recommends an adjustment to remove that expense.  Public Service responds that Staff has presented no reason for excluding this fee and, in any event, the amount in question is so small that it has no effect on the margin-based credits.  The record contains little or no credible evidence supporting or explaining the inventory fee.  Public Service must establish the appropriateness of the fee, and it has failed to meet that burden of proof.  The ALJ will adopt recommended adjustment for the 2007 inventory fee.  The record shows that making the adjustment will have no effect on the credits.  

196. Second, Staff questions PSCo's including $6,500 in broker fees (commissions) incurred in calendar year 2006 as an expense in the calculation of the 2007 margins.  Staff recommends an adjustment to remove that expense because it is an out-of-period expense.  Public Service responds that (a) the commissions were prudently incurred and Staff has not suggested otherwise; (b) the 2006 commissions were invoiced after the 2006 books closed; and (c) the amount in question is so small that it has no effect on the margin-based credits.  The ALJ will not adopt Staff's recommended adjustment for 2007 because there is no dispute that the commissions were incurred prudently, the amount is de minimis, and the record shows that making the adjustment will have no effect on the credits.  The record shows that the Company has met its burden of proof with respect to the accounting treatment of the broker commissions.  
197. As to the second accounting issue, Staff recommends that, if the commissions are allowed as an expense, the Commission order Public Service to amend its November 1, 2008 AQIR filing to include the broker commissions in the calculation of the margins so that the Company will receive from the AQIR the reimbursement for the AQIR-related portion of the commissions.  The ALJ finds that this recommendation is reasonable and that the suggested accounting treatment is appropriate.  The ALJ will adopt this recommendation and will order the Company to amend filings as necessary to assure that reimbursement of the broker commissions for the sale of AQIR allowances comes from the AQIR and that reimbursement of the broker commissions for the sale of non-AQIR allowances comes from the WESA and the ECA.  

198. Third and finally, Staff questions whether Public Service used the correct AQIR Retail Jurisdictional Allocation Factors in the calendar year 2008 AQIR filing and whether ratepayers are due $68,000 in AQIR credits.  The Company agrees that it used the incorrect RJA in calendar year 2008 and states that it has corrected this error by including a $68,000 credit in PSCo's November 1, 2008 AQIR filing to be applicable to the 2009 calendar year.  The ALJ finds this issue to be moot.  

IV. CONCLUSIONS  
199. The Commission has jurisdiction over the subject matter of this proceeding and over the parties to this proceeding.  

200. Public Service has met its burden of proof on the issue of the need for a regulatory mechanism to address distribution of the margins realized from SO2 allowance sales made in 2007 and later.  

201. The Commission has broad authority to order the regulatory mechanism, the structure of that regulatory mechanism, and the recovery mechanism that constitute the appropriate regulatory treatment for the margins from SO2 allowance trading.  

202. A regulatory mechanism consistent with the discussion above should be adopted and ordered.  

203. Public Service should be ordered to file tariffs that contain a regulatory mechanism that is consistent with the discussion above.  

204. Public Service should be ordered to make the filings and corrections as discussed above.  

205. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. The Application filed by Public Service Company of Colorado is granted, consistent with the discussion above.  

2. Within 30 days of the date on which this Decision becomes an Order of the Commission (but in no event later than September 15, 2009), Public Service Company of Colorado shall file tariffs that comply with, and are consistent with, the discussion above.  Public Service Company of Colorado shall file the tariffs on not less than five working days' notice.  

3. Public Service Company of Colorado shall make the filings and corrections as discussed above.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  By Decision No. C08-1134, the Commission upheld this decision.  


�  Upon unopposed motion, the ALJ modified the procedural schedule slightly.  Decision No. R08-1177-I.  


�  Upon request of the Parties, the final prehearing conference was vacated.  Decision No. R08-1174-I.  


�  None of the oral testimony is confidential.  


�  Mr. Ahrens is employed by Xcel Energy Services, Inc., as a Pricing Consultant in the Policy Department.  Mr. Ahrens's direct testimony and exhibits are Hearing Exhibit No. 1, and his rebuttal testimony and exhibits are Hearing Exhibit No. 2.  His oral testimony is found at transcript (tr.) at 15-65 and 165-74.  


�  Mr. Metcalf is employed by Xcel Energy Services, Inc., as Director of Air Water Environmental Services.  Mr. Metcalf's direct testimony is Hearing Exhibit No. 3, and his rebuttal testimony and exhibits are Hearing Exhibit No. 4.  His oral testimony is found at tr. at 55-60.  


�  Mr. Pierce is employed by Xcel Energy Services, Inc., as Managing Director of Energy Trading.  Mr. Pierce's direct testimony is Hearing Exhibit No. 5, and his rebuttal testimony and exhibits are Hearing Exhibit No. 6.  His oral testimony is found at tr. at 61-98.  


�  Dr. Schechter is employed by the OCC as a Rate Analyst.  Dr. Schechter's answer testimony and exhibits are Hearing Exhibit No. 7.  His oral testimony is found at tr. at 99-121.  


�  Mr. Skinner is employed by the Commission as a Rate/Financial Analyst.  Mr. Skinner's answer testimony and exhibits are Hearing Exhibit No. 8.  His oral testimony is found at tr. at 124-44.  


�  Mr. Brown is employed by the Commission as a Professional Engineer.  Mr. Brown's answer testimony and exhibits are Hearing Exhibit No. 9.  His oral testimony is found at tr. at 145-62.  


�  Ms. Podein is employed by the Commission as a Professional Engineer.  Ms. Podein's answer testimony and exhibits are Hearing Exhibit No. 10.  Her oral testimony is found at tr. at 175-99.  


�  No hearing exhibit is confidential.  


�  The maximum national SO2 emissions level is 8.95 million tons annually or a cap of 8.95 million on allowances issued to units each year.  


�  An allowance is not unit-specific.  


�  The EPA auction and direct sale processes are not an issue in this proceeding.  


�  For example, a 2015 vintage allowance may be bought, sold, or traded prior to 2015; but a utility cannot use the allowance for compliance until 2015.  


�  For example, a 2000 vintage allowance may be used for 2008 compliance.  


�  A copy of the VER Agreement is found at Hearing Exhibit No. 2 at Exhibit DSA-10 at 60-150.  


�  The regulatory assurances relate to pollution control equipment and to pollution control strategies to reduce emissions of air pollutants.  These assurances are not at issue in this proceeding.  


�  A copy of the Decision and of the Stipulation is found at Hearing Exhibit No. 2 at Exhibit DSA-10.  


�  There is a lower limit at or below which no true-up is made to the ECA deferred balance or to the Wind Energy Rates.  


�  These are interrelated.  Changes in the ECA factors require the Company to revise the WESA such that an increase in the ECA results in a decrease in the WESA and a decrease in the AQIR will increase the WESA.  


�  Xcel Energy Services, Inc., does the trading on behalf of Public Service.  For ease of reference and clarity, this Decision refers to Public Service as the trading entity.  


�  The EPA allocated SO2 allowances earlier than 2000, but Public Service was not eligible to receive allowances until 2000.  


�  PSCo acknowledged that the SO2 compliance requirements may change in the future and stated that, should a change occur, the Company will evaluate the circumstances to determine its best course of action going forward.  


�  Xcel Energy Services, Inc., uses ICE to trade electricity and natural gas every day for all of the Xcel utility operating companies.  


�  An offer price is the seller's price to sell, and a bid price is the purchaser's price to buy.  


�  The record is unclear as to whether both sellers and purchasers post information to the ICE.  The record is clear that sellers post information on the allowances available for sale on the ICE.  


�  Limit setting is done by the credit department of the firm, is based (at least in party) on the firm's assessment of the overall creditworthiness of counter-party companies, and is a function separate from the trading function.  If there is a company with which a firm's trader cannot transact business, that fact is indicated on the ICE platform screen without revealing the identity of the company.  


�  Although the record is not clear, there appears to be a mechanism by which the prospective seller can respond to a proffered bid price.  


�  This Hearing Exhibit contains only brief synopses of six in-depth discussions.  


�  The quoted price is the price per ton (that is, per allowance).  


�  Two employees have done the allowance trading.  The trading was done by one employee until that employee left Xcel Energy Services, Inc.  The second employee then began the allowance trading.  Thus, it appears that only one employee at a time has done the allowance trading on behalf of Public Service.  


�  Settlement costs are accounting, billing, and payment costs.  


�  As shown by the quoted CERA analyses, the availability of scrubbers has an impact on the SO2 allowance market.  


�  In this proceeding and in this Decision, these allowance margins are referred to as the AQIR margins or shares.  


�  In this proceeding and in this Decision, these allowance margins are referred to as the non-AQIR margins or shares.  


�  This is not suggest that § 40-3.2-102(4), C.R.S., creates any mandate to engage in allowance trading of any type.  


�  The Advice Letter is found at Hearing Exhibit No. 1 at Exhibit DSA-1.  


�  This commenced Docket No. 07L-233E.  The 2007 ECA Application is found at Hearing Exhibit No. 1 at Exhibit DSA-2.  


�  The amended 2007 ECA Application is found at Hearing Exhibit No. 1 at Exhibit DSA-6.  


�  This commenced Docket No. 08L-267E.  


�  The Company stated that it would file an application to address the appropriate sharing ratios for the non-AQIR SO2 margins and stated that, pending resolution of that application, it had "temporarily credited the ECA Deferred Account balance, as of July 1, 2008, with 100 percent of the retail share of the non-AQIR SO2 margins less  a proportionate credit to the Wind Energy Rate."  When the Commission has determined the sharing mechanism, Public Service will make any necessary forward-looking adjustment to the ECA Deferred Account Balance.  2008 Application at ¶ 8 (emphasis supplied).  The referenced application case is Docket No. 08A-274E, the instant proceeding.  


�  The accounting issues were not raised explicitly in the Application.  During the course of the proceeding, however, the accounting issues were raised and discussed in full without objection.  Resolution of the accounting issues pertaining to the 2007 margins falls within the scope of this proceeding as noticed.  The ALJ will resolve the accounting issues.  


�  OCC continues to support a benefit/cost analysis related to the incentive payment to Public Service; this is discussed below.  


�  As used in this Decision, "permanent" refers to a regulatory treatment that is known in advance, is approved by the Commission, and is contained in the Company's tariffs.  The regulatory treatment is permanent in the sense that it will continue until the governing tariffs change.  


�  As discussed below, the Parties disagree about the structure and the duration of the regulatory treatment.  As is often the case, the Devil is in the details.  


�  As an example, OCC raised in at least two of PSCo's annual filings the issue of whether, under the structure proposed by Public Service, Windsource customers were receiving their fair share of the trading margins.  


�  The AQIR Retail Jurisdictional Allocation Factors (RJA) change annually based on the Company's November AQIR filing  The AQIR RJA is forecasted for the annual period in which the AQIR resulting from the November filing will be in effect.  The AQIR margins are allocated 100 percent to ratepayers.  The retail portion is credited to the AQIR, and the wholesale portion is placed in USOA Account 0254.  There is no further allocation of the AQIR margins.  


�  The non-AQIR Energy Retail Jurisdictional Allocation Factors (RJA) are based on the forecasted annual energy sales for retail and for wholesale; this Energy RJA changes annually.  The record is unclear whether the wholesale portion is placed in USOA Account 0254.  


�  Staff disagrees with PSCo's method of allocation of excess allowances between AQIR facilities and non-AQIR facilities.  (In fact, this disagreement is the essence of the second allocation issue.)  If Staff prevails on the second allocation issue, one could argue that that result might change the relative excess allowance percentages for 2007.  This is speculation, however, because the record contains only one quantification of the excess allowances:  the quantification cited in this Decision.  Although Staff disagreed with PSCo's allocation method for excess allowances, Staff presented no evidence to refute or to rebut the quantification for 2007.  In fact, the Staff presented the same quantification in the testimony of Staff witness Brown.  Hearing Exhibit No. 9 at Exhibit SCB-9.  The ALJ finds that it is reasonable to rely on the cited quantification, at least to the extent that it demonstrates that using the 50 percent/50 percent allocation method is not contrary to § 40-3.2-102(4), C.R.S.  For this reason, and based on the unrefuted evidence, the ALJ finds to be unpersuasive the Staff's argument that use of the 50 percent/50 percent allocation method for 2007 allowances is contrary to statute.  


�  The Company's testimony on this point is persuasive.  Staff argued that Public Service could not accurately calculate the allowances but did not provide persuasive evidence to support its assertion.  


�  The average actual emission rate for each of these facilities is the baseline from which the voluntary reductions were measured.  


�  In that proceeding the Commission approved the Company's capital recovery in connection with reducing SO2 emissions.  There is little, if any, credible evidence in the record to support this last Staff argument.  


�  The Parties agree, and the evidentiary record supports the finding, that the only voluntary agreement (to which Public Service is a party) within the meaning of § 40-3.2-102(4), C.R.S., is the VER Agreement.  


�  Given the absence of a document that substantiates the claimed pre-existing requirement, given the fact that PSCo would have control of such a document (if it exists), and given the fact that Public Service could have produced that document (as it did for the other three units at issue) but did not do so, the ALJ places little credence in the brief and passing testimonial reference to a pre-existing requirement at Valmont 5.  


�  For the proceeds from the sale of non-AQIR SO2 allowances, the Company uses the Electric Commodity Adjustment RJA, which is calculated entirely based on total electric energy consumed.  


�  The record is slightly unclear on this point.  The only evidence is the testimony of PSCo witness Ahrens, and that testimony was stated in terms of his understanding of what occurs when the funds are placed in the regulatory liability account.  This testimony is unchallenged and unrebutted and is sufficient to support the findings.  


�  Net margins are margins net of the broker commissions and taxes.  This is the same as the margins discussed in this Decision.  


�  It appears that OCC joins in Staff's recommendation that wholesale customers be credited within a specified period of time and that retail customers be credited in the event PSCo does not credit wholesale customers.  


�  OCC agrees with Public Service on this point.  As noted above, OCC may wish to set a limit on the amount of time that the Company may retain the margins without crediting the funds to either wholesale customers or the retail AQIR.  


�  There was no dispute about the allocation to the Windsource Program.  


�  OCC's issue is discussed in the next section of this Decision.  


�  While acknowledging the tough economy and its impact on ratepayers, Public Service argues that the incentive will encourage PSCo to greater efforts in its allowance trading and that this will result in increased gains  (credits) for ratepayers (even taking the incentive into account) which, in turn, will tend to offset the cost of service for ratepayers.  


�  As identified by the Company, those risks are:  (a) in the future to meet its own compliance obligations, the Company may need some or all of the allowances it has sold; and (b) the Commission may take issue with the price at which the Company sold its allowances and question the prudence of the trading decisions.  


As support for its concern about the risks of trading, Public Service cites the fact that no other Xcel electric operating company sells its SO2 excess allowances and that few other utilities participate as sellers in the SO2 allowance market due to the risk and the effort involved.  The ALJ finds the cited support to be of questionable (if any) value.  First, the record is unclear whether any other Xcel electric operating company has excess allowances, let alone the number of excess allowances that Public Service possesses.  Second, the relevance of the number of other utilities that trade in the SO2 allowance market (and their reasons for trading or not trading) to the issue of Public Service's trading-related risks is attenuated, at best.  Third, irrespective of what other electric utilities may or may not do, Public Service has elected to participate in allowance trading because there is a market opportunity available to it.  


�  Public Service acknowledges that Decision No. C07-0560 is not controlling in this proceeding and that the decision is not binding precedent on the issue of whether an incentive is appropriate.  The ALJ agrees with Public Service.  In addition, because the Commission approved a settlement, Decision No. C07-0560 contains little informative discussion pertaining to the appropriateness of the allowance trading incentive.  For these reasons, the ALJ relied only slightly on that Decision.  


�  According to Public Service, the energy trading incentive has encouraged PSCo to achieve the best results from its discretionary energy trading, and an incentive for SO2 trading would provide the Company with the encouragement necessary for it to achieve the same results in its discretionary allowance trading.  


�  To justify the 20 percent incentive payment sought by PSCo, Staff believes that the Company must optimize its trades to a level that is above the incentive payment.  Staff witness Podein testified at the hearing that, unless the trades are optimized to a level that exceeds the incentive payment, ratepayers are not better off when PSCo receives an incentive.  


�  As discussed below, OCC recommends a lower sharing percentage than that sought by PSCo.  


�  Energy trading presents at least the challenges to the Company:  determining the best price for the energy (both for sale and for purchase), understanding and coordinating transmission availability to move the energy to PSCo's customers, and negotiating and/or understanding complicated financial transactions and instruments.  In addition, the volume of energy trading dwarfs the volume of allowance trading.  


�  On balance, the arguments of PSCo are more persuasive than those of Staff, although the arguments of both can find support in the record.  


�  It appears to be highly unlikely that the Company will realize a loss from the sale of allowances.  Nonetheless, to be clear, PSCo did not request, the record does not support, and the ALJ will not order recovery of allowance-related losses from customers.  


�  Such a showing, in OCC's opinion, should be made in a separate filing.  


�  The sharing percentage is based on a settlement agreement that the Commission approved in Decision No. C06-1379.  


�   No party presented such a method or formula in this case.  


�  This is a simple and obvious matter of reasonable and understandable self-interest.  


�  As a practical matter, a sharing level that is zero or less than 10 percent may make the incentive meaningless (or nearly so) from the Company's perspective because the sharing to be realized from the trading activity may not be worth the effort and the cost of that trading.  Faced with an insufficient incentive, the Company could decide to discontinue allowance trading, which would disadvantage ratepayers.  


�  As an example, PSCo would apply the true-up provisions of the AQIR to the AQIR margins.  


�  See discussion regarding Decision No.  C08-0668, supra.  


�  Depending on the mechanism used to credit the retail ratepayers, the true-up for the 2011 margins may occur in 2012.  


�  Reduction of the Company's sharing percentage increases the retail customers' sharing percentage.  The magnitude of the impact on an average residential customer's monthly bill is unknown.  
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