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I. STATEMENT
1. By Decision No. R09-0293-I, Public Service Company of Colorado’s (Public Service) Motion to Strike Portions of Answer Testimony and Exhibits of Leslie Glustrom was granted.

2. On March 23, 2009, the Motion of Leslie Glustrom Requesting that Administrative Law Judge Adams Modify Interim Order R09-0293-I to Include the Actual Wording of Commission Rule 3613(d) and to Rule in Accordance with Rule 3613(d) (Motion) was filed.

3. Ms. Glustrom requests that the text of Rule 3613(d)(I) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3 be included in the decision striking her pre-filed testimony and that the Administrative Law Judge “issue a modified order that is consistent with the language of Rule 3613(d) allowing intervenors to submit evidence challenging the prudence of a utility’s actions.”  Motion at 2.

4. On April 3, 2009, Public Service Company of Colorado’s Response to Motion of Leslie Glustrom Requesting Modification of Interim Order R09-0293-I (Response) was filed.  Public Service does not address the requested modification to include text of Rule 3613(d) in the order, and opposes modification of the order that would allow a collateral attack upon the Commission’s prior approval of the Comanche 3 resource and the corresponding Certificate of Public Convenience and Necessity (CPCN).

5. While not of legal significance, the unopposed request to include the rather short text of Rule 3613(d) in the decision will be granted.  Rule 3613(d) states:

(d) Effect of the Commission decision. A Commission decision specifically approving the components of a utility’s plan creates a presumption that utility actions consistent with that approval are prudent.

(I) In a proceeding concerning the utility's request to recover the investments or expenses associated with new resources:

(A) The utility must present prima facie evidence that its actions were consistent with Commission decisions specifically approving or modifying components of the plan.

(B) To support a Commission decision to disallow investments or expenses associated with new resources on the grounds that the utility’s actions were not consistent with a Commission approved plan, an intervenor must present evidence to overcome the utility's prima facie evidence that its actions were consistent with Commission decisions approving or modifying components of the plan. Alternatively, an intervenor may present evidence that, due to changed circumstances timely known to the utility or that should have been known to a prudent person, the utility's actions were not proper.

(II) In a proceeding concerning the utility's request for a certificate of public convenience and necessity to meet customer need specifically approved by the Commission in its decision on the final cost-effective resource plan, the Commission shall take administrative notice of its decision on the plan. Any party challenging the Commission's decision regarding need for additional resources has the burden of proving that, due to a change in circumstances, the Commission's decision on need is no longer valid.


6. Further modification of Decision No. R09-0293-I to allow a collateral attack upon the Commission’s prior approval of the Comanche 3 resource and the corresponding CPCN is denied.

7. As pointed out by Public Service, Ms. Glustrom seeks a decision based upon language taken out of context applied without regard to the totality of circumstances at issue.  Ms. Glustrom’s testimony is not offered to disallow investments or expenses associated based upon actions inconsistent with an approved plan or resource.  This is not a resource planning docket to compare alternative resources to serve load.  The offered testimony impermissibly attacks the Commission-approved resource contending that it should not be constructed and operated.  

8. Commission approval of Comanche 3 and issuance of a CPCN occurred in a consolidated proceeding with Public Service’s 2003 Least Cost Plan.  Public Service’s Response clarifies the history and purpose of Rule 3613, specifically differentiating the significance of plan approval from resource selection and the grant of a CPCN.  Under the circumstances at bar, the prudency of Comanche 3 selection as a resource pursuant to a Commission-approved resource plan, would have been the subject of Docket No. 04A-216E.  

9. Commission approval and grant of a CPCN for Comanche 3 is not subject to collateral attack. § 40-6-112(2), C.R.S.  The prudency of selecting Comanche 3 as a resource pursuant to an approved plan is no longer at issue. Ms. Glustrom’s stricken testimony will not be allowed to collaterally attack Decision No. C05-0049.

II. ORDER

A. It Is Ordered That:

1. The Motion of Leslie Glustrom Requesting that Administrative Law Judge Adams Modify Interim Order R09-0293-I to Include the Actual Wording of Commission Rule 3613(d) and to Rule in Accordance with Rule 3613(d) is granted in part consistent with the discussion above.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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