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I. statement  

1. On February 3, 2009, Mr. Barry Wolfman and Ms. M. Chris Wolfman (Complainants) filed a formal Complaint against Lyons Towing and Recovery, Inc. (Respondent).  The filing commenced this docket.  

2. On February 13, 2009, the Commission issued its Order to Satisfy or Answer.  Pursuant to that Order, the Respondent was to answer the Complaint or to make an appropriate filing on or before March 5, 2009.  In Decision No. R09-0156-I at ¶ 2, the Administrative Law Judge (ALJ) also informed Respondent of this filing date.  

3. The evidentiary hearing in this matter is scheduled for April 14, 2009.  

4. On February 25, 2009, counsel for Respondent entered his appearance.  

5. Based on her review of the Commission's file in this matter that revealed that, as of March 12, 2009, Respondent has not filed an answer to the Complaint, the ALJ issued Decision No. R09-0263-I.  In her Order and pursuant to the Order to Satisfy or Answer dated February 13, 2009, the ALJ found that allegations of the Complaint were admitted and ordered that the scheduled hearing would be held to address only the issue of remedies.  

6. On March 16, 2009, Respondent filed a Motion to Reconsider [Decision No. R09-0263-I] Finding Allegations of Complaint to Have Been Admitted (Motion).  Respondent's Response to Order to Satisfy or Answer (Answer) accompanied the Motion.  The Answer disputes the Complaint and puts the case at issue.  

7. As grounds for the Motion, Respondent's counsel states that his file contains a copy of the Answer with a certificate of service that shows the Answer was mailed to the Commission and to the Complainants on February 24, 2009.
  Based on the certificate of service, Respondent's counsel assumes that the Answer was mailed and does not know why it was not received by or filed with the Commission.  

8. The Motion was served on Complainants.  Response to the Motion was due on or before March 30, 2009.  Review of the Commission file in this matter reveals that, as of the date of this Order, no response was filed.  

9. Rule 4 Code of Colorado Regulations 723-1-1400 states, in pertinent part:  "Failure to file a response [to a motion] may be deemed a confession of the motion."  

10. The Motion states good cause as Respondent has provided evidence that the Answer was mailed timely to the Commission and to the Complainants.  In addition, the Motion is unopposed and, thus, may be deemed to have been confessed (that is, admitted or agreed to) by Complainants.  The ALJ will grant the Motion and will vacate Decision No. R09-0236-I.  The effects of granting the Motion are:  (a) the allegations of the Complaint are not deemed admitted; and (b) Complainants must prove the allegations of the Complaint at the evidentiary hearing scheduled for April 14, 2009.  

11. Each party is advised that it is the responsibility of the party offering an exhibit to have an original and three copies of that exhibit at the hearing.  The original (which may be a photocopy if the original document is unavailable) is marked as an exhibit and is retained by the Commission.  One copy is provided to the opposing party.  One copy is provided to the ALJ.  One copy is retained by the party offering the exhibit.  

12. The parties are advised that filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed with the Commission in a timely manner.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Reconsider [Decision No. R09-0263-I] Finding Allegations of Complaint to Have Been Admitted is granted.  

2. Decision No. R09-0263-I is reconsidered.  

3. Decision No. R09-0263-I is vacated.  

4. The allegations in the Complaint filed on February 3, 2009 are not admitted.  

5. Complainants Barry Wolfman and M. Chris Wolfman must prove the allegations of their Complaint at the evidentiary hearing scheduled for April 14, 2009.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
______________________________

                              Administrative Law Judge
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�  A copy of those documents is appended to the Motion.
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