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I. statement  

1. On December 18, 2008, 3B Transport, LLC (Applicant or 3B), filed an Application for Authority to Extend its Contract Carrier Permit No. B-9907 (Application).  The filing commenced this docket.  

2. On December 22, 2008, the Commission gave notice of the Application.  

3. On January 5, 2009, the Commission re-issued notice of the Application and established an intervention period which expired on February 4, 2009.  

4. MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta (Metro Taxi) and Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter and/or Boulder Airport Shuttle and/or Boulder Express Shuttle (Colorado Cab) intervened in this matter.  

5. By Minute Order, the Commission deemed the Application complete as of February 11, 2009 and referred the matter to the undersigned Administrative Law Judge (ALJ).  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date or September 9, 2009.
 

6. Pursuant to Interim Order No. R09-0169-I a pre-hearing conference was scheduled in this matter for March 24, 2009.  At the appointed date and time, the undersigned ALJ called the docket to order.

7. Appearances were entered by Applicant, Metro Taxi, and Colorado Cab.

8. Applicant is a Colorado limited liability company.  As such, it is required, pursuant to Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a), to be represented by an attorney, except that, pursuant to Rule 4 CCR 723-1-1201(b)(II), an individual may appear without an attorney to represent the interests of a closely-held entity as provided under § 13-1-127, C.R.S.  Decision No. R09-0169-I required Applicant to either obtain legal counsel or show cause why Rule 1201 does not require it to be represented in this matter by an attorney no later than the close of business on March 17, 2009.

9. Applicant failed to meet either requirement.  At the pre-hearing conference, Applicant was represented by Mr. Teshom Bekene, and Mr. Kiki Abebe, who assisted Mr. Bekene in the proceeding.  The ALJ undertook to obtain information from Applicant’s representative Mr. Bekene, at the pre-hearing conference, to determine whether it could proceed without legal counsel.

10. It was established to the satisfaction of the ALJ through questioning of Mr. Bekene, through Mr. Abebe, that 3B is a closely-held entity with only two owners.  Mr. Abebe explained that the second officer of 3B was in Kenya at the time of the pre-hearing conference, but that Mr. Bekene had full authority to act on 3B’s behalf in this matter.  It was further established that Applicant represented that the amount in controversy here did not exceed $10,000.

11. Metro initially objected to Mr. Abebe’s participation in the pre-hearing conference.  However, it was established through questioning by the ALJ that Mr. Abebe’s role was to merely provide information on the proceedings to Mr. Bekene and interpret the proceedings due to Mr. Bekene’s difficulty with the English language.  

12. Metro and Colorado Cab also objected to the representation that the amount in controversy in this matter did not exceed $10,000.  Mr. Bekene, through Mr. Abebe, testified that the amount in controversy here was not in excess of the $10,000 statutory limit of § 13-1-127(2), C.R.S.  

13. As indicated by the ALJ at the pre-hearing conference, the determination of the “amount in controversy” in an administrative hearing on an application for a certificate of public convenience and necessity is elusive at best.  Nothing in previous Commission decisions or case law provides guidance as to how to determine the amount in controversy in proceedings such as this.  In matters where federal jurisdiction is argued, the “amount in controversy” burden of proof is upon the defendant to show that the value of plaintiff’s claims exceed $75,000.  Certainly when § 13-1-127, C.R.S., refers to the “amount in controversy” in civil suits it refers to the value of the relief demanded, or the amount of monetary damages claimed in a lawsuit.  However, in the matter at hand, since no monetary damages are implicated, or no relief demanded, the ALJ reasonably relies on the representation made by the Applicant’s representative that the amount in controversy here does not exceed $10,000.
  Consequently, it is found that Applicant may proceed without an attorney in this Application proceeding.

14. After discussion by the parties regarding a procedural schedule, a hearing in this matter shall be scheduled for July 16, 2009.  There will be no pre-filed testimony in this matter.  All testimony will be taken orally at hearing.  Applicant shall file its witness testimony summaries and exhibit list no later than the close of business on June 22, 2009.  Intervenors shall file their witness testimony summaries and exhibit list no later than the close of business on July 8, 2009.  Any pre-hearing motions shall be no later than seven days prior to the hearing or July 9, 2009.  Any stipulation and/or settlement agreements shall be filed up to the date of the hearing on July 16, 2009.  No closing statements of position shall be filed.

15. Intervenors may conduct discovery.  The cut-off date for discovery is July 3, 2009.  Therefore, the last day to serve discovery upon Applicant shall be June 18, 2009.  Any objections regarding discovery must be filed within seven days of service of the discovery request or response.

16. The ALJ expects the Parties to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

II. ORDER  
A. It Is Ordered That:  
1. A hearing in this matter is scheduled as follows:  

DATE:
July 16, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. Applicant, 3B Transport, LLC may be represented in this matter by an officer of the company.

3. All testimony will be taken orally at hearing.

4. Applicant shall file its testimony summary, Witness Lists, and Exhibits no later than the close of business on June 22, 2009.

5. Intervenors shall file their respective testimony summaries, Witness Lists, and Exhibits no later than the close of business on July 8, 2009.

6. Any stipulations and/or settlement agreements may be filed up until the hearing date.

7. Any pre-hearing motions shall be filed no later than July 9, 2009.

8. The cut-off date for discovery shall be July 3, 2009.

9. The last day to serve discovery upon Applicant shall be June 18, 2009.

10. Any objections regarding discovery must be filed within seven days of service of the discovery request or response.

11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
_____________________________

Administrative Law Judge
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� Section 40-6-109.5(4), C.R.S., allows an additional 90 days upon a finding of extraordinary circumstances.  


� The undersigned ALJ suggests that should intervenors wish to truly address this issue, they move to file concluding statements of position and address the issue in detail there.


� These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc� and may be obtained in hard copy from the Commission's Records Management Unit.  
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