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I. statement, findings, and conclusions
1. On November 19, 2008, Aspen Snowmass Express, LLC, doing business as Denver Airport Shuttle Express (Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  The filing commenced this docket.  

2. On November 24, 2008, the Commission issued a Notice of Application Filed whereby it notified the public of the filing of the Application and established an intervention period. 

3. On December 8, 2008, the Commission re-issued notice of the Application for an additional 30 days.

4. The intervention period expired on January 7, 2009.  Parties that intervened in this matter are: Hy-Mountain Transportation, Inc. (Hy-Mountain); Ralph Collins, doing business as Mountain Taxi; SuperShuttle International Denver, Inc. (SuperShuttle); and MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta (Metro).  All intervenors filed their respective preliminary lists of witnesses and exhibits.

5. By Minute Order, the Commission deemed the Application complete as of December 30, 2008.  Pursuant to § 40-6-109.5, C.R.S., absent an enlargement of time by the Commission or Applicant's waiver of the statutory provision, a Commission decision on the Application should issue on or before 210 days from that date or August 5, 2009.

6. On January 27, 2009, Hy-Mountain filed a Motion to Strike or Dismiss Application or, in the Alternative, Motion in Limine.  Hy-Mountain requested the Application be dismissed, or, limit the evidence that Applicant could present at hearing because Applicant failed to respond to Interrogatories and a Request for Production of Documents served upon Applicant by Hy-Mountain on December 8, 2008.

7. On January 30, 2009, SuperShuttle filed a Motion in Limine and Motion to Dismiss Application.  SuperShuttle noted that Applicant was required to file its preliminary witness list and copies of its exhibits no later than ten days after the notice period expired or by January 20, 2009.  SuperShuttle further noted that Applicant failed to file its list of witnesses and copies of its exhibits by that date.  Therefore, SuperShuttle requested a Commission Order prohibiting Applicant from offering any exhibits in support of its Application at the hearing in this docket.  In the alternative, SuperShuttle requested that the Application be dismissed because Applicant was unable to meet its burden of proof.

8. By Decision No. R09-0151-I, the undersigned Administrative Law Judge (ALJ) stayed a decision on the above motions, pending a filing by Applicant no later than March 3, 2009 that it had obtained legal counsel or had shown cause why it did not need to be represented by legal counsel in this matter.  Upon resolution of that issue, the ALJ directed Applicant to comply with all requirements to file testimony (if any), or in the alternative, its list of witnesses and exhibit lists, and comply with all discovery requests in a timely manner.  Applicant failed to comply with any of the above mentioned requirements.

9. That Interim Order also required the Applicant to show cause why it was not necessary to be represented by an attorney in this matter.  Applicant had until March 3, 2009 to provide that information.  In the alternative, Applicant was to retain legal counsel and such counsel was to enter an appearance in this docket no later than the close of business on March 3, 2009.  Neither filing was tendered by the respective deadlines.  

10. In addition, Interim Order No. R09-0151-I set a pre-hearing conference in this matter for March 10, 2009 at 9:00 a.m.

11. At the indicated date and time, the undersigned ALJ called the pre-hearing conference to order.  Appearances were entered by legal counsel for SuperShuttle and Metro.  An appearance was entered by telephone by legal counsel for Hy-Mountain.  Notably, Applicant failed to appear at the hearing at 9:00 a.m.

12. During a recess after appearances were entered, Commission Staff contacted Mr. Edwin Sefferlin, listed as a principal for Applicant.  He was advised that a pre-hearing conference was in progress regarding his application.  After reconvening the pre-hearing conference at 9:30 a.m., Mr. Sefferlin entered his appearance and participated in the pre-hearing conference by telephone.

13. During the course of the pre-hearing conference, Applicant offered no viable reason for his failure to obtain legal counsel or show cause why legal counsel was not necessary as ordered in Decision No. R09-0151-I; for his failure to submit a list of witnesses and exhibits as required by Commission Rules of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1-1405(e)(I); or his failure to respond to discovery requests propounded by intervenors.

14. While Applicant offered no reasonable excuse for his failure to obtain legal counsel or show cause why legal counsel was not necessary, failed to participate in its own application pre-hearing conference until contacted by Commission Staff; or failed to respond to legitimate discovery requests by intervenors, the Applicant was provided another opportunity to move its Application forward.  

15. By Interim Order No. R09-0260-I, issued March 11, 2009, Applicant was again afforded the opportunity to, no later than the close of business on March 18, 2009, either obtain legal counsel or file a document to show cause why legal counsel is not necessary according to the procedures outlined in that Decision.  Applicant was also ordered to either file its testimony or a detailed summary of its testimony, and copies of its exhibits, or in the alternative, file and serve its list of witnesses and exhibits with the Commission no later than the close of business on March 18, 2009.  In order to permit Applicant to basically start the application process over, the ALJ partially waived Commission Rule 4 CCR 723-1-1405(e)(I).

16. In Decision No. R09-0260-I, Applicant was again provided with detailed instructions as to how to either obtain legal counsel or to show cause why legal counsel was not necessary.  As indicated previously, Applicant failed to provide either by the March 18, 2009 deadline.

17. Applicant was also advised, and put on notice, that in addition to the filing requirements enumerated in Decision No. R09-0260, if Applicant failed either to show cause or to have its counsel file an entry of appearance on or before close of business on March 18, 2009, then the Application would be dismissed.
18. In the event Applicant complied with the filing requirements as indicated above, a second pre-hearing conference was scheduled for March 27, 2009 at 9:00 a.m.

19. For the second time, Applicant failed to respond to a Commission Order for it to either retain legal counsel or show cause as to why legal counsel was not necessary in this matter.  Applicant has failed to move its application forward in a timely manner.  Therefore, it is found and concluded that Applicant has failed to comply with the Commission’s Rules of Practice and Procedure, as well as Commission Orders.  Therefore, the undersigned ALJ will dismiss this Application without prejudice.

20. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. It Is Ordered That:

1. The application of Aspen Snowmass Express, LLC, doing business as Denver Airport Shuttle Express for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is dismissed without prejudice.

2. The pre-hearing conference scheduled for March 27, 2009 is vacated.

3. Any outstanding matters in this proceeding are moot.  

4. This docket is now closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

(a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

(b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Commission Rule 4 CCR 723-1-1405(e)(I) provides that, “[i]f an applicant does not file its testimony or a detailed summary of testimony, and copies of its exhibits with its application, the applicant shall file and serve its list of witnesses and copies of its exhibits within ten days after the conclusion of the notice period.”
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