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I. STATEMENT, FINDINGS, AND CONCLUSIONS
1. By Decision No. R08-0386, the Commission denied the application of Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone) for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to include the transportation of passengers and their baggage between all points located within a five-mile radius of the intersection of U. S. Highway 6 and West Keystone Road, in Summit County, Colorado.  

2. By Decision No. R07-0332-I, Mr. Craig S. Suwinski (Suwinski) was granted an intervention in this matter.  Keystone and Suwinski are the only parties to this docket.

3. On July 8, 2008, Notice of Reversion to Pro Se Status and Intervenor’s Motion for Costs and Sanctions (Suwinski Motion) was filed.  Suwinski seeks recovery of attorney fees and costs to prosecute his interests to a final Commission decision and any subsequent appeal.

4. Suwinski reviews historical proceedings regarding Contract Carrier Permit No. B-9862 and Common Carrier Certificate PUC No. 20195 leading to implementation of a pass system for Keystone’s contract carrier operations before he addresses the pending application.  Based upon findings in Decision No. R08-0386, Suwinski contends he has suffered research, hearing, and follow-up attorneys’ fees as well as costs due to Keystone’s “grossly incorrect and misleading information submitted to the Commission in its Application and Exhibits and its own witnesses’ testimony.”  Suwinski Motion at 5.  Suwinski also contends that Keystone improperly utilized Commission proceedings to obtain contract-carrier status to provide common carrier service.

5. On June 24, 2008, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc.’s Response to Intervenor Craig S. Suwinski’s motion for Attorneys’ Fees and Costs, and Keystone’s Request for Attorneys’ Fees (Keystone Motion) was filed.

6. Keystone contends that Suwinski’s Motion should be denied because Suwinski’s representation and expenses did not relate to general consumer interests.  Keystone further contends that Suwinski has not established that his testimony, evidence, and exhibits materially assisted the Commission in reaching its decision.  Finally, Keystone contends that the costs and fees have not been shown to be reasonable.

7. Keystone goes on to request recovery of attorney fees to defend Suwinski’s Motion because “no evidence in the record or law supports his alleged entitlement to fees and costs.” Keystone Motion at 9.  Keystone requests recovery of attorney fees and costs incurred.

8. On July 8, 2008, Intervenor’s Response to Keystone’s Request for Attorney’s Fees was filed to address Keystone’s Motion.  Suwinski acknowledges intervention individually as he is not permitted to otherwise represent the public interest through a class action.

9. On July 22, 2008, Intervenor’s Submission of Exhibits for Intervenor’s Costs Reasonableness Determination/Evidentiary Hearing was filed.  Suwinski supplements the requested recovery to include subsequent costs and fees.

10. It is found that neither party should be granted recovery of attorney fees through bad-faith theories of recovery.  In the past, Keystone has applied for a contract carrier permit and subsequent extensions thereto.  Keystone filed the within application like analogous applications in the past.  Similarly, Suwinski’s participation in several past and present independent proceedings has not been shown as a basis for recovery.  As to consideration of recovery regarding general consumer interests, further consideration is warranted.

11. Years ago, the Commission thoroughly addressed jurisdiction to award attorney's fees and costs for successfully litigating issues related to general consumer interests.  Decision No. C92-0611-R.  It was found that: 

[t]he Colorado Supreme Court has approved the three standards established by the commission for the award of attorney's fees and costs to consumer representatives.  Mountain States Telephone and Telegraph v. PUC, 576 P.2d 544, 548 (Colo. 1978).  The three standards are: (1) the representation and expenses must relate to the ‘general consumer interest’; (2) the party's testimony, evidence, and exhibits must ‘materially assist’ the commission in reaching its decision; and, (3) the legal fees and costs must be ‘reasonable.’  Id.  

Decision No. C92-0611-R at 10-11.  The Commission has subsequently applied its three-prong test.  See e.g., Decision Nos. C00-1265, C03-0766, and C08-0552.  The Commission also has the discretion to award attorneys’ fees and other costs to a party.  Decision No. C08-0552 at 3.

12. Summarizing the basis upon which Suwinski was granted permissive intervention, the undersigned stated:  

Aside from Keystone Resorts, Suwinski has the most direct pecuniary interest in the determination of services proposed to be offered.  Suwinski contends that Keystone’s proposed service is unlawful discriminatory common carriage service.  If Suwinski prevails in his arguments, the Commission can not, and should not, allow expansion of common carrier service under contract authority.  To do so would directly result in a denial of service and a direct loss of income from the rental of Suwinski’s Keystone property. 

Under the circumstances present, Suwinski’s interest is sufficient under Rule 1401(c) to justify permissive intervention.  In absence of granting Suwinski’s intervention, there is no other party in interest aligned or representing his concerns appropriately raised in this application.  Repetitive extensions of contract authority may otherwise allow Keystone Resort to avoid consideration of Suwinski’s demand for service.  Suwinski’s contention should be heard.  It is in the public interest that the nature of the proposed services is considered based upon the best available record and that the interests of the affected traveling public are heard despite Keystone Resort’s control of CPCN PUC No. 20195.

R07-0332-I, ¶¶ 27-28.

13. At heart, Suwinski demands common carriage service as a member of the traveling public and sought to prevent individual harm from Keystone’s proposal to provide common carriage service pursuant to contract authority.  Suwinski’s advocacy demonstrated that Keystone’s proposal would have excluded the traveling public from common carriage service, to its detriment.

14. Notably, by the nature of contract service, Suwinski cannot compel the provision of contract service to him.  Rather, he advocated as a member of the public (and proved) that he was being denied proposed common carriage service.  Such interest could not relate more closely to the interests of general consumers. Without regard to whether the application was approved or denied, Suwinski will not directly benefit or receive transportation service from Keystone.  Rather, he has proven himself to be a member of the public harmed by Keystone’s provision of common carrier service under the guise of a contract carrier permit.

15. The scope of this proceeding is beyond the jurisdiction of the Office of Consumer Counsel and Staff of the Colorado Public Utilities Commission did not intervene in the proceeding.  As argued by Suwinski, but for his research, intervention, and participation, the uncontested application would have been approved in all likelihood.  It was his presentation in the case that demonstrated Keystone’s failure to meet its burden of proof and denial of the application.

16. The legislature and the Commission have mandated a preference for common carriage over contract carriage for the benefit of the traveling public.  See e.g.. § 40-11-103(2), C.R.S., and Rule 6603(e).  It is well recognized that a contract carrier cannot serve the general public.  Miller Bros., Inc. v. Public Utilities Com., 185 Colo. 414, 421 (Colo. 1974).

17. A pro se litigant may be awarded fees and costs where the interests represented are related to general consumer interests.  As a member of the public precluded from the proposed common carrier service, his interests were sufficiently similar to general consumer interests to warrant recovery of attorneys’ fees and costs with regard thereto.

18. As to the amount of fees awarded, an estimation of fees and costs that benefited the public interest will be based upon chronology:  

a) All fees and costs will be awarded through hearing, except for $150 as to subpoenas stricken at hearing. 

b) The cost of a transcript of the hearing will be awarded.

c) All other fees and costs after June 19, 2008 will be awarded. 

19. Post hearing, Suwinski sought an extension of time to file a statement of position.  Although granted, none was filed.  Suwinski moved to dismiss the application or to reopen the proceedings for further evidence.  The request to reopen was denied.  Suwinski additionally moved to file rebuttal evidence.  The request was denied.  Suwinski subsequently moved to modify the denial of the request to file rebuttal evidence, which was denied.

20. While the motion to dismiss effectively argues in opposition to the granting of the application, only one of approximately six theories advanced regarded the nature of service that could have contributed to the outcome of the proceeding.  Fees for this aspect are not identifiable and are of questionable efficiency.  Suwinski failed to document the amount or reasonableness of the post-hearing professional service costs.  Further, the context indicates that advancement of such single theory in the context of the remainder of the representation was minor.  Post-hearing fees for professional services in this case did not materially assist the Commission and have not been shown reasonable.  As such, they do not meet applicable criteria to justify an award.

21. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. ORDER
A. The Commission Orders That:  
1. The request of Mr. Craig S. Suwinski (Mr. Suwinski) for recovery of attorney fees and costs is granted in part consistent with the above discussion.

2. The request of Vail Summit Resorts Inc., doing business as Keystone Resort Inc. (Keystone) for recovery of attorney fees and costs is denied.

3. Within 30 days of a final Commission decision on the issue of attorney fees and costs, Keystone shall pay Mr. Suwinski $ 4,431.96.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge
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