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I. STATEMENT
1. On February 13, 2009, the Answer Testimony of Leslie Glustrom was filed in accordance with Decision No. R09-0031-I.

2. On March 2, 2009, Public Service Company of Colorado’s (Public Service) Motion to Strike Portions of Answer Testimony and Exhibits of Leslie Glustrom, and Request for Shortened Response Time was filed.  Response time to the motion was established by Decision No. R09-0240-I.  

3. As specifically stated in the motion to strike, Public Service argues that most of the first 11 pages of Ms. Leslie Glustrom’s pre-filed testimony should be stricken as well as the vast majority of the attachments to the testimony.  Public Service contends that the testimony is beyond the scope of the proceeding or attempts a collateral attack on Decision No. C05-0049 granting a certificate of public convenience and necessity (CPCN) for the construction of Comanche 3 and authorizing recovery of associated capital costs.

4. In Docket No. 04A-214E, citing similar grounds as stated herein, Ms. Glustrom sought review of whether construction of Comanche 3 was in the public interest.  Declining to reopen and reaccess the issue, the Commission stated:  

We also find that we will not reexamine the Comanche 3 dockets and our Decisions pursuant to our delegated authority in § 40-6-112(1), C.R.S.  The Comanche 3 Decision and subsequent settlement agreement was a result of many hearings, deliberations, and thoughtful dialogue among various parties offering many perspectives with a stake in the outcome of the proceedings.  We understand that the sentiment towards coal and the economy may have changed since the Settlement Agreements and our final Decisions were issued; however, our Decisions regarding future projects, consumer and environmental needs reflect our understanding about inevitable changes in our social, political, and economic status quo.  Our Decisions reflect that factors regarding our Decisions are not static.  In this instance, we feel that the points raised by Ms. Glustrom regarding energy prices, the environment, health, and her other points were fully assessed by the Commission during the Comanche 3 proceedings.  We find that there is no need to reopen and reassess the Comanche 3 construction.  

Decision No. C08-0955 at pp. 6-7.

5. In this docket, Ms. Glustrom contends that Rule 3613(d)(I) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3 authorizes the offered testimony.  She contends that Public Service has not made a prima facie case, that it has complied with Decision No. C05-0049, and that changed circumstances warrant consideration of whether Public Service’s actions are proper.

6. By Decision No. C05-0049, the Commission approved a settlement agreement of the parties therein in its entirety.  C05-0049 at 44.  The decision was entered in three consolidated dockets:  Docket No. 04A-214E, an application for approval of its Least Cost Resource Plan (LCP); Docket No. 04A-215E, an application for approval of a regulatory plan to support the LCP; and Docket No. 04A-216E, an application for a CPCN to construct a 750 MW coal-fired, base load power plant known as Comanche 3.  

7. The comprehensive settlement approved by the Commission encompassed a number of aspects for all three consolidated dockets.  Beyond the planning process, the Commission granted a CPCN for Comanche 3 and deemed limited expenditures as prudent.  The Commission acknowledged that approval of the settlement could (though unlikely) result in recovery of costs without a subsequent review of the cost-effectiveness of Comanche 3.  

8. The Commission approved Public Service’s 2003 Least-Cost Resource Plan that included construction of Comanche 3.  After thorough review and consideration, the Commission granted a CPCN authorizing the construction of Comanche 3.

9. Notably, Ms. Glustrom was not a party to the settlement agreement, nor the dockets within which the agreement was approved.
  Thus, she is not bound by the settlement agreement and was free to pursue her request pursuant to § 40-6-112(1), C.R.S., in Docket No. 04A-214E.  That request was denied.

10. Rule 3613 is part of the Commission’s resource planning process.  Rule 3613(d)(I) addresses circumstances as to disallowance of investments or expenses associated with approved resources on the grounds that the utility’s actions were not consistent with a Commission approved plan.  However, Ms. Glustrom exceeds the permissible scope to challenge prudence of actions consistent with the Commission’s decision.

11. Ms. Glustrom also argues that Public Service has not acted consistent with Commission Decision No. C05-0049 because it has not demonstrated a coal supply for the life of Comanche 3, necessitating Commission action.  However, she fails to demonstrate relevancy of the argument or the necessary foundation of any such requirement.  In any event, she seeks not disallowance authorized pursuant to Rule 3613, but to collaterally attack the Commission’s grant of a CPCN and authorization to construct Comanche 3 by Decision No. C05-0049.

12. Ms. Glustrom’s offered testimony in a Phase I rate proceeding attempts an improper collateral attack upon a Commission decision.  Ms. Glustrom presented a procedural-proper argument in Docket No. 04A-214E; however, the Commission declined her request.  Such request is now outside of the scope of (and thus not relevant to) this proceeding.  As such, portions of her pre-filed testimony and exhibits will be stricken as ordered below.

II.  ORDER

A. It Is Ordered That:

1. Public Service Company of Colorado’s (Public Service or Company) Motion to Strike Portions of Answer Testimony and Exhibits of Leslie Glustrom is granted.

2. The following prefiled testimony and exhibits from the Answer Testimony of Leslie Glustrom are stricken:

a.
Page 1, line 21, the sentence beginning  with the words “My testimony” and ending with the word “3613(d).” on page 1, line 22;

b.
Page 1, line 22 beginning with the words “to alert” and ending with the words “as well as” on page 1, line 24;

c.
Page 1, line 25 beginning with the words “As always” through page 11, line 9.

d.
Attachments 1-95; 97-113; and 116-117; and 

e.
Attachment ZZ-5 (re: customer benefits assoc. with Comanche 3); ZZ-6 (O&M and depreciation expense for 2010 and beyond associated with Comanche 3); ZZ-10 (re: Company studies relating to decision to continue construction of Comanche 3); ZZ-11 (re: 2010 rate impacts assoc. with ECA and PCCA), ZZ-12 (request re: 60 year coal supply for Comanche 3); ZZ-13 (re: operating characteristics of Comanche 3 in comparison to other generation technologies); ZZ-17 (re: coal supply for Comanche 3 for each decade from 2010 to 2060); ZZ-18 (re: coal supply for Comanche 3 for each decade from 2010 to 2060); ZZ-37 (DR LWG3-4 from 07A-447E re: water use by coal plant); ZZ-38 (DR LWG5-11 from 07A-447E, re: analyses of coal supply constraints from Powder River Basin); ZZ-39 (DR LWG5-12 from 07A-447E, re: analyses of coal supply constraints from Colorado mines).

3. This Order is effective immediately.
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Director
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� Ms. Glustrom’s request for intervention was denied.  C05-0049 at ¶¶ 17,22.





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












