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QWEST Communications Company, LLC,

 
COMPLAINANT,

V.

MCIMETRO ACCESS TRANSMISSION SERVICES, LLC, XO COMMUNICATIONS SERVICES, INC., TIME WARNER TELECOM OF COLORADO, L.L.C., GRANITE TELECOMMUNICATIONS, INC., ESCHELON TELECOM, INC., ARIZONA DIALTONE, INC., ACN COMMUNICATIONS SERVICES, BULLSEYE TELECOM, INC., COMTEL TELECOM ASSETS LP, ERNEST COMMUNICATIONS, INC., LEVEL 3 COMMUNICATIONS, LLC, AND LIBERTY BELL TELECOM, LLC, AND JOHN DOES 1-50 (CLECS WHOSE TRUE NAMES ARE UNKNOWN),

 
RESPONDENTS.
interim order of
administrative law judge
G. Harris Adams 
granting Qwest motion to quash subpoena
Mailed Date:  March 17, 2009
I. statement

1. On June 20, 2008, Qwest Communications Company, LLC (QCC) filed a Formal Complaint, commencing this docket.  In accordance with Interim Order R08-1261-I, QCC amended the Complaint on December 12, 2008.  

2. On February 9, 2009, Subpoena a Duces Tecum was issued to Qwest Corporation (QC) pursuant to a request of Eschelon Telecom, Inc. (Eschelon).

3. On February 27, 2009, Qwest Corporation’s Motion to Quash Subpoena Duces Tecum was filed. QC contends that the subpoena is not in a proper form for the information sought and seeks production of information not remotely relevant to this proceeding.

4. QCC has alleged that certain Competitive Local Exchange Carriers violated Colorado law by offering its competitors intrastate switched access services in Colorado at rates below those in the published tariffs. QC contends that its conduct has no relation to the issues of fact or law in this docket and has no bearing on the outcome of this case. As such, the discovery sought is not reasonably calculated to lead to the discovery of the admissible evidence.

5. Even if relevant, QC contends that the subpoena improperly seeks information regarding interstate as well as intrastate switched access services. QC contends that interstate services are not at issue and beyond the Commission’s jurisdiction. Therefore, Qwest contends the request is not reasonably calculated to lead to the discovery of admissible evidence.

6. Qwest further contends that the subpoena seeks responses to interrogatories, rather than the production of documents or a witness. As such the request would be outside the scope of permissible discovery.

7. On March 12, 2009, Eschelon Telecom’s Opposition to Qwest Corporation’s Motion to Quash Subpoena Duces Tecum was filed.  Eschelon first reviews Qwest allegations in the complaint including that it is similarly situated to IXCs receiving preferential treatment alleged to have been provided by Respondents. 

8. Eschelon has denied the allegations of the complaint and sought discovery from QCC requesting information regarding charges for intrastate switched access services. Eschelon seeks to discover whether QC entered into agreements with one or more IXCs similar in nature to those at issue in this docket.

9. Citing admissions of QCC in filed pleadings in the state of California, Eschelon questions QCC arguments that it is similarly situated to AT&T Communications of the Mountain States, Inc. (AT&T) in California. Referencing nationwide agreements, QCC argued that it provided switched access service through its incumbent local exchange carrier affiliate, QC.

10. Eschelon argues that QCC and QC do not market services independently; rather, local and long-distance services are packaged under a single brand “Qwest.”  In order to evaluate Qwest’s allegations of discriminatory impact, Eschelon contends that the access rates Qwest charged itself must be considered.

11. Addressing objections as to interstate access services, Eschelon argues that access agreements where rates for intrastate access may have a relationship to interstate access rates.  Thus, Eschelon contends that access to interstate service agreements is necessary to explore its concerns.

12. Finally, Eschelon indicates willingness to conduct a deposition to obtain discovery sought, rather than a written response through the subpoena duces tecum.

13. On March 13, 2009, Qwest Corporation’s Request for Leave to File a Reply to Eschelon Telecom’s Opposition to Qwest Corporation’s Motion to Quash Subpoena Duces Tecum and Reply was filed.  Qwest seeks leave to file a reply to clarify and address matters raised by the opposition that were not addressed in the motion.  Based upon good cause shown, leave will be granted and the reply will be considered.

14. Exhibit B to the Affidavit of Gregory Merz is a copy of Qwest’s pleading in a similar California proceeding referenced by Eschelon.  QCC admittedly did not offer intrastate services in California.  Addressing national agreements, QCC contends it is similarly situated to other carriers.  

15. The similarly situated relationship at issue herein is QCC to Eschelon’s counter party.  Discovery regarding the similarity of QCC to IXCs that entered into agreements with Eschelon could be reasonably calculated to lead to the discovery of admissible evidence.  Eschelon admits AT&T is a counter party.  Illustratively then, QCC’s similarity to AT&T is discoverable.  However, discovery as to QC’s conduct has not been shown within the scope of permissible discovery.  The discovery sought goes to the irrelevant issue as to this docket of whether QC is similarly situated to Eschelon.

16. Addressing discovery directed at interstate and intrastate switched access services, Qwest argues that the pending complaint has only to do with intrastate services. Additionally, Qwest points out that the Commission does not have jurisdiction over interstate switched access services.

17. Eschelon argues that it is possible that QC entered into agreements relating solely and exclusively to interstate access services. However, it is further argued that QC entered into agreements, addressing both interstate and intrastate access where the respective charges are related.

18. Eschelon has failed to demonstrate that discovery, directed solely to interstate access services has been reasonably calculated to lead to the discovery of admissible evidence. Elimination of requested discovery as to exclusive interstate services at this time would not preclude Eschelon from exploring related issues to intrastate agreements.

19. Qwest finally challenges the form of the subpoena because it includes interrogatories rather than propounding production of documents or the attendance of a witness.

20. Eschelon does not object to modification of the subpoena to require QC to provide a witness for a deposition rather than answering specific questions. The form of the original request was believed to have provided a more efficient alternative to a deposition.

21. Based upon the foregoing considerations, the subpoena will be quashed. 

II. order

A. It Is Ordered That:

1. Qwest Corporation’s Request for Leave to File a Reply to Eschelon Telecom’s Opposition to Qwest Corporation’s Motion to Quash Subpoena Duces Tecum and Reply filed on March 13, 2009 is granted.  The reply will be considered in ruling upon the pending motion.

2. Qwest Corporation’s Motion to Quash Subpoena Duces Tecum filed February 27, 2009 is granted.  The Subpoena Duces Tecum issued to Qwest Corporation on February 9, 2009 is quashed.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________
Administrative Law Judge
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