Before the Public Utilities Commission of the State of Colorado

Decision No. R09-0252
Docket No. 08S-290G

R09-0252Decision No. R09-0252
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08S-290GDOCKET NO. 08S-290G
Re:  investigation and suspension of tariff sheets filed by aquila, inc., doing business as aquila networks-png, with advice letter no. 528 with black hills/colorado gas utility company, lp, substituted for aquila, inc., effective july 14, 2008.  

DOCKET NO. 08S-430G  

RE:  investigation and suspension of TARIFF SHEETS FILED BY bLack Hills/Colorado gas utility company, lp, dba black hills energy, WITH ADVICE letter NO. 529.  

recommended decision of 
administrative law Judge 
mana l. jennings-fader 
granting motion for admission 
pro hac vice; granting motion for 
approval of settlement agreement; 
approving, in part, settlement agreement; permanently suspending tariffs; ordering 
compliance filing; denying motion 
to strike as moot; vacating remainder 
of procedural schedule; and further 
suspending effective date of tariffs 
filed with advice letter no. 529  
Mailed Date:  March 10, 2009
Appearances:  

Steven H. Denman, Esq., Lakewood Ranch, Florida; Patrick J. Joyce, Esq., Omaha, Nebraska; and Katherine M. Swan, Esq., Denver, Colorado, for Black Hills/Colorado Gas Utility 
Company, LP;  

Richard L. Fanyo, Esq., Denver, Colorado, for Intervenor Seminole Energy Services, LLC;  
Christopher B. Irby, Esq., Assistant Attorney General, Denver, Colorado, for Intervenor Colorado Office of Consumer Counsel;  

David M. Nocera, Esq., and Michael J. Santisi, Esq., Assistant Attorneys General, Denver, Colorado, for Intervenor Staff of the Colorado Public Utilities Commission; and 

No appearance on behalf of Intervenor Colorado Natural Gas, Inc.  

1. TABLE OF CONTENTS

3I.
STATEMENT

II.
FINDINGS OF FACT
9
III.
STANDARDS and Principles
10
A.
Burden of Proof.
10
B.
Additional principles and considerations.
11
IV.
SETTLEMENT DOCUMENTS
13
V.
REASONS FOR FILING RATE CASE
13
VI.
CALENDAR 2007 TEST YEAR
14
VII.
USE OF GCA TO RECOVER GAS COMMODITY COSTS
18
VIII.
SETTLEMENT OF PHASE I ISSUES
19
A.
Rate of Return on Equity.
19
B.
Cost of Debt.
20
C.
Capital Structure.
21
D.
Weighted Average Cost of Capital.
21
E.
Average Rate Base.
23
F.
Rate Case Expense.
23
G.
Weather Normalization.
24
H.
Depreciation Study.
26
I.
Revenue Requirement.
27
IX.
SETTLEMENT OF PHASE II (RATE DESIGN) ISSUES
28
A.
Transportation Service Terms and Conditions.
29
B.
Reclassification of Customers and Elimination of Two Rates.
31
C.
Rate Design.
32
D.
Just and Reasonable Rates.
37
X.
MISCELLANEOUS
38
A.
Rate Case to be Filed no later than June 30, 2011.
38
B.
Paragraph II.2.h(v) of Agreement.
38
C.
Changes to Tariff Sheets.
43
D.
Effective Date of Tariffs Containing Rates, Terms, and Conditions.
44
XI.
CONCLUSION
44
XII.
ORDER
45
A.
The Commission Orders That:
45


I. STATEMENT  
1. On June 30, 2008, Aquila, Inc., doing business as Aquila Networks-PNG (Aquila), filed Advice Letter No. 528 (Phase I Advice Letter).  Accompanying the Advice Letter were tariffs that, if in effect, would implement a General Rate Schedule Adjustment (GRSA) rider that would increase Aquila's revenues by 14.94 percent on an historic test year basis.  

2. By Decision No. C08-0697, the Commission suspended the effective date of the GRSA rider tariffs that accompanied the Phase I Advice Letter.
  That Order commenced the Phase I Proceeding.  In that Order, inter alia, the Commission referred this matter to an Administrative Law Judge (ALJ) and established an intervention period.  The intervention period has expired.  

3. Staff of the Commission (Staff) intervened of right and requested a hearing.  

4. The Colorado Office of Consumer Counsel (OCC) intervened of right and requested a hearing.  

5. The Intervenors in the Phase I Proceeding are the OCC and Staff.  Black Hills/Colorado Gas Utility Company, LP (Black Hills Gas, BH/CG, or Company),
 and the Intervenors, collectively, are the Phase I Parties.  

6. On August 5, 2008, Black Hills Gas filed the direct testimony and exhibits of Ivan Vancas, Richard G. Petersen, Jeffrey O. Thomas, Margaret A. McGill, William E. Avera, Robert Livezey, Larry W. Loos, and Thomas J. Sullivan.  This testimony addressed the revenue requirement sought in the Phase I Proceeding.  

7. On September 18, 2008, BH/CG filed a Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information.  BH/CG filed an Amended Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Information on October 1, 2008.  By Decision No. R08-1060-I, the ALJ granted the amended motion on an interim basis.  By Decision No. R08-1248-I, the ALJ granted the amended motion, in part, on a permanent basis and specified the documents to receive extraordinary protection.  

8. On September 19, 2008, Black Hills Gas filed Advice Letter No. 529 (Phase II Advice Letter).  

9. In Decision No. C08-1039 at ¶ 2, the Commission discussed Black Hills Gas's purpose in filing the Phase II Advice Letter:  

the purpose of filing is to propose new base rates for all rate schedules, to cancel several rate schedules, and [to] add a section for transportation terms and conditions related to its Phase I Rate Case in Docket No. 08S-290G.  This Advice Letter constitutes a Phase II Rate Case.  The tariff sheets filed in this Advice Letter are meant to supersede those filed with Advice Letter No. 528 and would cancel all tariff sheets filed with Advice Letter No. 528.  

10. By Decision No. C08-1039, the Commission suspended the effective date of the proposed tariffs that accompanied the Phase II Advice Letter.
  That Order both commenced the Phase II Proceeding and consolidated the Phase I Proceeding and the Phase II Proceeding.
  The Phase I Parties are parties in the Black Hills Gas rate case.  

11. By Decision No. R08-1062-I, the ALJ established the intervention period for the Phase II Proceeding.  That intervention period has expired.  

12. Colorado Natural Gas, Inc. (CNG), timely filed a Motion to Intervene.  By Decision No. R08-1248-I, the ALJ permitted CNG to intervene.  

13. Seminole Energy Services, LLC (Seminole), timely filed a Motion for Leave to Intervene.  By Decision No. R08-1248-I, the ALJ permitted Seminole to intervene.  

14. The Intervenors in the Black Hills Gas rate case are CNG, OCC, Seminole, and Staff.  Black Hills and the Intervenors are, collectively, the Parties.  

15. Aquila and Black Hills gave notice of the filing of the Advice Letters to their gas customers.  

16. By Decisions No. R08-1004-I and No. R08-1248-I, the ALJ established a procedural schedule for the BH/CG rate case.  She scheduled the evidentiary hearing in this consolidated proceeding for February 2 through 13, 2009 in Denver, Colorado.  

17. By Decision No. R08-1021-I, the ALJ scheduled a hearing to take public comment in the BH/CG rate case.  The public hearing was scheduled for January 27, 2009 in Colorado Springs, Colorado.  

18. On September 19, 2008, Black Hills Gas filed the direct testimony and exhibits of Thomas J. Sullivan, Harry F. Ono, Lezli A. Root, Steven C. Coleman, and Margaret A. McGill.  This testimony addressed the rates, terms, and conditions of service sought in the Phase II Proceeding.  

19. On December 19, 2008, OCC filed the answer testimony and exhibits of Messrs. Frank Shafer; Basil L. Copeland, Jr.; and Dennis Senger.  The answer testimonies and exhibits of Messrs. Shafer and Senger were corrected on January 29, 2009.  

20. On December 19, 2008, Staff filed the answer testimony and exhibits of Messrs. Charles B. Hernandez, Harry C. Di Domenico, Robert M. Skinner, and Billy Kwan.  

21. On January 9, 2009, Black Hills Gas filed Amended Advice Letter No. 528.  The purpose of the Amended Advice Letter was to change the effective date of the appended tariffs to June 18, 2009.  The tariff sheets appended to amended Advice Letter No. 528 superseded those appended to the original Phase I Advice Letter filed on June 30, 2008.  Decision No. R09-0064-I.  

22. On January 13, 2009, Black Hills Gas filed a Verified Motion for Admission Pro Hac Vice of Patrick J. Joyce, Esquire.  An Amended Verified Motion for Admission Pro Hac Vice of Patrick J. Joyce, Esquire, was filed on the same date.  The filing comports with Rule 4 Code of Colorado Regulations (CCR) 723-1-1202(a).  At the hearing held on February 4, 2009, the ALJ orally granted the Motion for Admission Pro Hac Vice of Patrick J. Joyce, Esquire.  This Order memorializes that ruling.  

23. On January 16, 2009, Black Hills Gas filed the rebuttal testimony of Messrs. William E. Avera, Richard G. Petersen, Jeffrey O. Thomas, Kyle D. White, Robert Livezey, Larry W. Loos, and Thomas J. Sullivan.  The rebuttal testimony of Dr. Livezey was corrected on February 2, 2009.  

24. On January 21, 2009, Staff filed a Motion to Strike Portions of Black Hills' Rebuttal Testimony (Motion to Strike).
  By consent, the testimony that was the subject of the motion was admitted into evidence on February 4, 2009.  Consequently, the Motion to Strike will be denied as moot.  

25. The hearing to take public comment was held as scheduled in Colorado Springs, Colorado on January 27, 2009.  The ALJ heard the testimony of one public witness and received one exhibit.
  In accordance with Commission practice, the Parties were given an opportunity to comment on and to respond to the public testimony; and the ALJ considered the public testimony in arriving at her decision.  

26. In addition to the testimony presented at the public comment hearing, the Commission received 16 written comments from Black Hills Gas ratepayers.  Each objected to the proposed rate increases for residential or small business customers.  In accordance with Commission practice, these comments were filed in the dockets; the Parties were given an opportunity to comment on and to respond to the written comments; and the ALJ considered the written comments in arriving at her decision.  

27. On January 29, 2009, Black Hills Gas and OCC (Settling Parties) filed, in one document, a Settlement Agreement [Settlement or Agreement] and Motion for Approval of Settlement Agreement [Motion].  In that filing, the Settling Parties represented that the Agreement settled all issues as between them; that neither Staff nor CNG opposed or objected to the Agreement; and that Seminole neither objected to nor opposed the Agreement with the exception of ¶ II.2.h(v).
  The Settling Parties asked that the hearing begin on February 4, 2009, rather than on February 2, 2009, and focus on the Agreement.  

28. By Decision No. R09-0098-I, the ALJ vacated two days of the scheduled hearing; scheduled the hearing on the Agreement to begin on February 4, 2009 and to continue day-to-day until concluded; and directed the Parties to be prepared to present testimony in support of their respective positions on the Agreement.  

29. The evidentiary hearing on the Agreement was held as scheduled in Denver, Colorado on February 4, 2009.  The ALJ heard the testimony of four witnesses.  Black Hills Gas presented the oral testimony of Messrs. Kyle D. White
 and Larry W. Headley
 in support of the Agreement.  OCC presented the oral testimony of Mr. Francis C. Shafer in support of the Agreement.
  To explain the position taken by Staff on the Agreement (i.e., Staff neither opposed nor objected to the Agreement), Staff presented the oral testimony of Mr. Charles B. Hernandez.
  

30. At the evidentiary hearing, Hearing Exhibits No. 1 through No. 38 were offered and admitted in evidence by agreement of the Parties.
  At the conclusion of the evidentiary hearing, the record was closed but for receipt of Hearing Exhibit No. 37.
  

31. Immediately following the conclusion of the evidentiary hearing, the ALJ heard oral closing argument from Black Hills Gas and Seminole.
  Neither OCC nor Staff elected to make an oral closing statement.  

32. By this Decision, and pursuant to § 40-6-111(1), C.R.S., the ALJ will suspend the effective date of the tariff sheets filed with Advice Letter No. 529 for an additional 90 days from March 18, 2009.  The suspension period will expire either on June 16, 2009 or on the date that this Decision becomes the Decision of the Commission and the tariff sheets filed with Advice Letter No. 529 are suspended permanently, whichever date is earlier.  

33. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
34. Black Hills Gas is a Colorado partnership formed by two wholly-owned subsidiaries of Black Hills Utility Holdings, Inc.  In Colorado, Black Hills Gas is the purchaser of the natural gas public utility assets of Aquila, Inc., doing business as Aquila Networks - WPG.  By Decision No. C08-0204, the Commission approved the natural gas utility asset transfer from Aquila to Black Hills Gas.  

35. Black Hills Gas is the successor in interest to Aquila, Inc., doing business as Aquila Networks - WPG.  

36. Black Hills Gas serves the natural gas service territory in Colorado previously served by Aquila.  BH/CG serves approximately 66,000 natural gas retail customers in 28 communities in nine counties in Colorado.  Black Hills Gas has adopted the Aquila natural gas tariffs and, at present, provides service pursuant to those tariffs.  

37. Black Hills Gas is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the natural gas utility service that it provides in Colorado.  

38. Intervenor Colorado Natural Gas is a local distribution company that provides natural gas sales, distribution, and transportation services to customers within its service territories in Colorado.  Black Hills Gas delivers a portion of CNG's natural gas system supplies to CNG's city gate.  CNG is a firm transportation customer of Black Hills Gas.  

39. Intervenor Office of Consumer Counsel is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S., with a specific charge as set out in statute.  

40. Intervenor Seminole Energy Services is a marketer of natural gas.  It has contracts to act as agent for several of Black Hills Gas's natural gas transportation customers "for the purpose of managing their nominations, deliveries, balancing and other terms of transportation service provided by" BH/CG.  Motion for Leave to Intervene at ¶ 2.  Seminole is a firm transportation customer of Black Hills Gas.  

41. Intervenor Staff is litigation Staff of the Commission as identified pursuant to Rule 4 CCR 723-1-1007(a).  

42. Additional findings of fact are contained throughout this Decision.  

III. STANDARDS and Principles  
A. Burden of Proof.  

43. Black Hills Gas seeks to change the existing rates for gas service; to make changes to existing tariffs; and to add transportation tariffs.  As the proponent, BH/CG bears the burden of proof by a preponderance of the evidence as to each of its proposed changes and rates.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  BH/CG must establish that its proposed changes and additions to its gas tariffs meet the statutory standard found in § 40-3-111, C.R.S.  That standard requires the tariffs to contain rates, terms, and conditions that are just, reasonable, and sufficient (i.e., in the public interest).  

44. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

B. Additional principles and considerations.  

45. The purpose of this proceeding is to determine whether the proposed changes to the Black Hills Gas tariffs, if adopted, result in rates, terms, conditions, and classifications that are just, reasonable, and sufficient (i.e., in the public interest).  In addition , the Settling Parties have presented an Agreement to resolve the issues in this case.  For making decisions on tariffs and for reviewing stipulations, the Commission has guiding or governing principles.  

First, the Commission has an independent duty to determine matters that are within the public interest.
  Caldwell v. District Court, 692 P.2d 1085, 1089 (Colo. 1984).  As a result of its independent duty, the Commission is not bound by the proposals made by the parties before it and may make the changes to the tariffs that the Commission deems necessary to assure that the rates, terms, and conditions are just, reasonable, and sufficient (that is, in the public 

46. interest) so long as the evidentiary record supports the changes and the reasons for the choices made (e.g., policy decisions) are stated.  

47. Second, the Commission has an independent duty to review a settlement.  The Commission has stated that it  

has a long standing policy of encouraging settlements.  In particular [in] Rule 4 Code of Colorado Regulations (CCR) 723-1-1408, the Commission encourages settlements by parties.  However, ... the same rule allows the Commission to approve, deny, or require a modification of the settlement.  Moreover, in [Rule] 4 CCR 723-1-1407(a), the ability of [the] Commission to require a modification of a stipulation, in addition to approving or denying, is explicitly permitted.  The intent of rule 1408, while encouraging settlement, is not to grant carte blanche approval of such agreements, no matter the policy implications.  Such a reading of the rule would be wholly contrary to [the Commission's] public interest charge to ensure just and reasonable rates to the citizens of Colorado.  

 
...  [A]ll settlements in matters before the Commission are negotiated under the premise that [the Commission] possess[es] the authority to deny, or [to] make changes to, a settlement as [it] deem[s] necessary.  Notably, such authority may also encourage parties to adopt reasonable positions in their work towards a settlement.  

 
...  [T]he Commission has broad[] authority and responsibility for all classes of customers, to insure a settlement meets the public interest standard and will result in just and reasonable rates.  [The Commission] ... may ... review the settlement as a whole, and [may] order any changes to fit the broader issue of the public interest for all classes of customers.  

Decision No. C07-0677 at ¶¶ 14-16.  The Commission concluded that, when necessary and prudent to do so, it will not hesitate to modify the terms of a settlement presented to it.  See also Decision No. C03-0670 at ¶ 16 ("Notwithstanding the parties' agreement to resolve this case as set forth in the Settlement, it is the Commission's independent obligation to review the Settlement to ensure it is just and reasonable").  

48. With these standards and principles in mind, the ALJ considered the Agreement.  

IV. SETTLEMENT DOCUMENTS  
49. The Agreement is Hearing Exhibit No. 35 and is attached to this Decision as Appendix A.
  The Settlement has four attachments.  

50. Attachment A contains a number of schedules that support the settled revenue requirement.  This attachment states the settled revenue deficiency and contains schedules that support the settled revenue deficiency.  This attachment also contains the regulatory principles that the Settling Parties used to reach the settled revenue requirement for this proceeding only.  

51. Attachment B is the final rate design proffered by the Settling Parties.  

52. Attachment C is a list of tariff provisions that will need to be changed if the Commission accepts the Agreement.  

53. Attachment D contains the tariff sheets that include the settled rates, that incorporate the changes necessary to implement the Settlement, and that contain the new terms and conditions for Transportation service.  

V. REASONS FOR FILING RATE CASE  
54. Aquila filed its last natural gas rate case in 1992.
  The test year was calendar year 1991.  The case was settled, the Commission approved the settlement agreement, and the settled rates went into effect in 1993.  Decision No. R93-0310.  The base rates paid by Black Hills Gas customers have not changed since 1993.
  

55. In the period between 1993 and 2007, Aquila's customer base more than doubled; gross margins doubled; operating and maintenance expenses more than doubled; and rate base increased from approximately $16.1 million (as adjusted) to approximately $41.1 million.  

56. In addition, and more recently, according to Black Hills witness Vancas, "increases in operating expenses, investment in system infrastructure and less robust growth, coupled with declines in gas use per customer" (Hearing Exhibit No. 1 at 4:10-12), have brought Black Hills Gas to the point that it no longer has a reasonable opportunity to earn a fair and just return on its Colorado natural gas investment.  This testimony is unrebutted and unrefuted.  

VI. CALENDAR 2007 TEST YEAR  
57. Aquila filed the Phase I Proceeding and used calendar year 2007 (CY 2007) as its test year.  Aquila provided the natural gas utility service throughout that entire year.  Aquila sought a revenue increase but did not file testimony and exhibits in support of its requested revenue increase.  Following the asset acquisition on July 14, 2008, Black Hills Gas was substituted for Aquila as the filing utility and elected to prosecute the Phase I Proceeding commenced by Aquila.  Black Hills Gas filed direct testimony and exhibits in the Aquila-filed Phase I Proceeding and relied on the CY 2007 test year, with numerous pro forma adjustments.
  Black Hills filed the Phase II Proceeding seeking to recover through base rates the CY 2007 test year-based revenue requirement.  

58. These circumstances led OCC and Staff to question whether the CY 2007 test year, that is based on Aquila's natural gas utility operations, is reasonably representative of BH/CG's cost of service on a going-forward basis.  

Staff recommended that the effective date of tariff sheets appended to Advice Letters No. 528 and No. 529 be suspended permanently, thus precluding Black Hills Gas from changing the existing rates.  Staff noted that Black Hills acquired Aquila's gas utility assets in July, 2008 and that Aquila was no longer a public utility in Colorado.  On this basis, Staff  asserted that the Commission cannot set just and reasonable rates based on the rate base of a non-existent utility entity (here, Aquila).  Staff also argued that Black Hills Gas had failed to carry its burden of proof to establish that the Aquila-based CY 2007 test year was reasonably representative of Black Hills Gas's cost of service going forward.  Staff cited at least these reasons:  (a) BH/CG's cost of service might -- and very well could -- be lower than that of Aquila due to differences in corporate structure, personnel, and corporate and plant allocated costs; (b) in the near-term, BH/CG would likely take steps to reduce overhead costs, thereby reducing its cost to serve as compared to that of Aquila; (c) Black Hills Corporation has not yet secured permanent financing for its acquisition of Aquila's utility assets and Black Hills Corporation's risk set differs significantly from that of Aquila, thereby making it difficult, if not impossible, to determine (at this time) the cost of long-term debt; (d) Black Hills Gas failed to establish its known and measurable rate base; and (e) Aquila's Cost Assignment and Allocation Manual for 2007 filed in this proceeding should not be used because of operational, corporate, and financial changes expected to occur under Black Hills Gas.  Because Black Hills Gas failed to prove that 

59. the test year is reasonably representative of its utility operation and costs on a going-forward basis, Staff asserted that it could not be used as a basis for determining either a revenue requirement or just and reasonable rates.  

60. OCC observed that Black Hills Gas proposed 18 pro forma adjustments to the CY 2007 test year.  Notwithstanding these adjustments, OCC asserted that the CY 2007 test year likely was not representative of Black Hills Gas's current operations and its operations going forward, principally because of anticipated, and perhaps already achieved, cost savings resulting from a reduction in corporate overhead and shared administrative services.  Assuming that the cost savings either had been achieved or would be achieved in the near-term, OCC argued that using the CY 2007 test year would allow Black Hills Gas to lock in a higher cost structure than it would experience going forward.  OCC's primary recommendation was that the Commission not accept the CY 2007 test year.
  

In its rebuttal testimony, Black Hills Gas presented evidence that, although based on Aquila's natural gas utility operations, the CY 2007 test year, properly adjusted, is reasonably representative of BH/CG's cost of service on a going-forward basis.  The Company presented evidence that, following its acquisition of Aquila's Colorado utility assets and in its on-going Colorado utility operations, Black Hills Gas owns and uses the same plant and assets as Aquila owned; that Black Hills Gas has virtually the same personnel as Aquila had; and that, with minor exceptions, Black Hills Gas has the same operating costs as Aquila had.  In addition, BH/CG presented testimony that the Black Hills Gas acquisition of Aquila's natural gas utility assets had 

61. no impact on the methods used by Black Hills witness Avera to determine a reasonable capital structure, a fair return on equity, and an overall return on rate base.  Finally, and importantly, while it acknowledged that acquisition-related savings may be achieved,
 Black Hills Gas was unequivocal that the savings have not yet been achieved; that the savings will be achieved, if at all, over the long term; and that the work necessary to achieve the savings is on-going at present.  The Company's rebuttal testimony is uncontested and unrebutted.  

62. The Settling Parties agreed to use the CY 2007 test year.  At the hearing, Black Hills Gas testified that, with the adjustments originally proposed and the adjustments in the Settlement, the 2007 test year is reasonably representative of BH/CG's operations going forward.  OCC testified at the hearing that the Company's rebuttal testimony showed OCC that the savings from the acquisition were not likely to be achieved before 2010 or 2011.  In addition, OCC testified that the pro forma adjustments in the Company's testimony and in the Agreement, taken together, were sufficient to address OCC's concerns about whether the test year is reasonably representative on a going-forward basis.  

63. Staff testified at the hearing that it neither opposes nor contests the Agreement.  Staff was clear that it takes no position with respect to the Agreement.  From this, a reasonable inference can be drawn that, and the ALJ concludes that, notwithstanding its written testimony, Staff does not oppose or contest the use of the CY 2007 test year to determine the Company's revenue requirement and its base rates.  

64. Based on the evidentiary record, the ALJ finds that the CY 2007 test year is reasonably representative of Black Hills Gas's utility operations on a going-forward basis and that the use of the CY 2007 in this case is reasonable.  The CY 2007 test year, as adjusted, will be used to determine Black Hills Gas's revenue requirement and rates.  

VII. USE OF GCA TO RECOVER GAS COMMODITY COSTS  
65. Black Hills Gas proposed to remove all gas commodity-related costs from its base rates and to recover those costs through its Gas Cost Adjustment (GCA), pursuant to Rules 4 CCR 723-4-4600 though 723-4-4609.  No party opposed this proposal.  

66. In ¶ II.2.h(iv) of the Agreement, the Settling Parties adopted the BH/CG proposal.  The settled base rates do not contain gas commodity costs.
  

67. Removing the gas commodity costs from base rates requires a change in nomenclature to reflect the change and to reduce the possibility of customer confusion:  the former Commodity Charge is now the LDC Delivery Charge.  Hearing Exhibit No. 35 at Attachment D at 3 sets out the base rates settled in this proceeding; those rates are the Monthly Facility Charge (a fixed charge) and the LDC Delivery Charge (a usage-based rate).  

68. Based on the evidentiary record, the ALJ finds the removal of the gas commodity costs from base rates to be reasonable.  The ALJ will approve ¶ II.2.h(iv) of the Settlement without modification.  

VIII. SETTLEMENT OF PHASE I ISSUES  
A. Rate of Return on Equity.  

69. Black Hills Gas, as the successor in interest to Aquila, currently is authorized a return on equity (ROE) of 12 percent on its natural gas utility operations.  Decision No. R93-0310.  This ROE results from the 1992 rate case, Docket No. 92S-292G.  

70. In the instant docket, two witnesses presented testimony regarding the ROE.  Company witness Avera recommended 11.5 percent,
 and OCC witness Copeland recommended 10.0 percent.
  Each witness derived his estimates using one or more Discounted Cash Flow method approaches.  Company witness Avera supplemented his Discounted Case Flow analyses with analyses using the Capital Asset Pricing Model and the expected earnings approach.  

71. Based on the evidence in this case, the range for determining an appropriate ROE is 9.5 percent to 12 percent.  The Settling Parties agree that a fair and reasonable ROE for Black Hills Gas is 10.25 percent, and no party opposes or contests this.  

72. Based on the record, the ALJ finds that 10.25 percent is a reasonable ROE.
  Therefore, the ALJ will approve, without modification, the settled ROE of 10.25 percent as the authorized ROE for Black Hills Gas.  

B. Cost of Debt.  

73. Black Hills Gas proposed a cost of long-term debt of 7.320 percent.  This was based on Aquila's cost of long-term debt including only the investment grade debt.  In its answer testimony, OCC agreed with the Company's proposed cost of long-term debt and used 7.320 percent in OCC's calculation of rate of return on rate base.  No other party addressed the cost of long-term debt.  

74. For purposes of settlement, the Settling Parties agreed that Black Hills Gas's cost of long-term debt should be 8.13 percent and that this figure should be used to determine the weighted average cost of capital.  

75. At the hearing, Black Hills Gas testified
 that the Aquila long-term debt was retired as a result of the acquisition; that Black Hills Corporation needs to obtain long-term financing for the cost of its acquisition of Aquila's utility assets; that, at present, Black Hills Corporation has no permanent financing for that acquisition cost; and that Black Hills Corporation expects to obtain the necessary permanent financing in 2009.  The Company testified that, in view of the recent volatility of the market with the resulting higher cost of long-term debt, the Settling Parties agreed to a cost of long-term debt that is related to the average cost of debt for BBB rated utility bonds,
 even though the settled cost of long-term debt is higher than the Company's filed case.  

76. Black Hills Gas stated that, from its perspective, the settled cost of long-term debt is a reasonable approximation of the current capital market.  BH/CG observed that, should its cost of long-term debt be higher than the settled 8.13 percent and should other circumstances dictate, BH/CG may file a rate case sooner than the agreed-upon rate case filing in 2011.
  

77. Based on the evidence in the record, the ALJ will approve, without modification, the settled cost of long-term debt of 8.13 percent for Black Hills Gas.  
C. Capital Structure.  

78. The Company proposed a capital structure composed of 49.52 percent long-term debt and 50.48 percent common stock equity.
  This capital structure is the capital structure for Aquila's natural gas operations in the calendar year 2007 test year.  In its analysis, OCC accepted the capital structure as filed.  No other party addressed the capital structure.  Thus, the Company's capital structure testimony is unrebutted and unopposed.  

79. The Settling Parties agreed on the following capital structure ratios:  49.52 percent long-term debt and 50.48 percent common stock equity.  The Settling Parties state that the Company's proposed capital structure is reasonable and should be used to establish the revenue requirement in this proceeding.  

80. Based on the record evidence, the ALJ finds that the capital structure contained in the Agreement is reasonable.  The ALJ will approve this provision of the Agreement without modification.  
D. Weighted Average Cost of Capital.  

81. The weighted average cost of capital represents the cost of the individual sources of capital (in this case, long-term debt and common stock equity) weighted by their proportion as represented in the capital structure.  In the usual case for a regulated utility, the rate of return on rate base (ROR) is equal to its weighted average cost of capital.  

82. Black Hills Gas, as the successor in interest to Aquila, currently is authorized a return on rate base of 10.67 percent on its natural gas utility operations.  Decision No. R93-0310.  This ROR results from the 1992 rate case, Docket No. 92S-292G.  

83. Based on its recommended ROE of 11.5 percent, its recommended capital structure, and its recommended cost of long-term debt of 7.32 percent, Black Hills Gas proposed a weighted average cost of capital cost (or ROR) of 9.43 percent.  Based on its recommended ROE of 10.0 percent, BH/CG's recommended capital structure, and BH/CG's recommended cost of long-term debt of 7.32 percent, OCC proposed a weighted average cost of capital cost (or ROR) of 8.673 percent.  No other party addressed this issue.  

84. The Settling Parties agreed on the following capital structure ratios:  long-term debt equal to 49.52 percent and common stock equity equal to 50.48 percent.  
85. The following table reflects the weighted average cost of capital agreed to by the Settling Parties:  


Weight
Rate
Wtd. Avg. Cost  

Long-Term Debt  
49.52%
8.13%
4.026%  

Common Stock Equity  
50.48%
          10.25%
5.174%  
Total  


9.20%  

Thus, the Settling Parties have agreed to a ROR in this case of 9.20 percent.  

86. Based on the record, the ALJ finds that the settled weighed average cost of capital (or rate of return on rate base) is reasonable.  The ALJ will approve this provision of the Agreement without modification.  
E. Average Rate Base.  

87. Black Hills Gas proposed the use of the 13-month (ending December 31, 2007) average for determination of rate base.  No party rebutted, opposed, or contested this proposal.  

88. In the Settlement, the Settling Parties used the Company's 13-month average rate base method for purposes of determining revenue requirements and establishing rates.  The Settling Parties agreed on an average rate base, as adjusted by pro forma adjustments,
 valued at $40,917,730.  
89. Based on the record, the ALJ finds the settled rate base to be reasonable.  The ALJ will accept the settled rate base, found in Hearing Exhibit No. 35 at ¶ II.2.d, without modification.  

F. Rate Case Expense.  

90. Black Hills Gas proposed to recover rate case expense of $735,000 and to include an annual amortized amount in its revenue requirement to recover this expense in rates over three years.  This resulted in a test year expense for rate case expense of $245,000 ($735,000 / 3 = $245,000).  

91. The OCC recommended that the Commission allow $500,000 for the rate case expense
 and amortize that expense over five years.  This resulted in a test year expense for rate case expenses of $100,000 ($500,000 / 5 = $100,000).  

92. No other party addressed this issue.  

93. The Settling Parties agreed on a rate case expense of $625,000 and agreed to allow the Company to amortize that amount over two years.  This annual amortized expense is included in the settled revenue requirement and in the development of the settled base rates.  
94. The evidentiary record supports the settled rate case expense of $625,000 and the settled treatment of that expense (i.e., two year amortization).  In addition, a two-year amortization period should allow the Company to recover the rate case expense from this proceeding before the rates from the 2011 rate case go into effect.  Finally, the two-year amortization period is the same as the amortization period for the rate case expense in Aquila's 1992 rate case (Docket No. 92S-292G).  
95. The ALJ finds that the settled amount of rate case expense and the settled treatment of the rate case expense are reasonable.  The ALJ will accept, without modification, ¶ II.4 of Hearing Exhibit No. 35 regarding rate case expense.  

G. Weather Normalization.  

96. A heating degree day (HDD) is a relative measure of space heating energy requirements.  A HDD is defined as 65 degrees Fahrenheit minus the average daily temperature (i.e., the average of the high and low temperatures on each day).  If the average daily temperature exceeds 65 degrees Fahrenheit, the HDD for that day is zero.  The number of HDDs for any period represents the sum of the HDDs for the days included in the period.  
97. In a rate case, HDDs are important because a local distribution company's (LDC) throughput (i.e., natural gas it sells to customers plus natural gas it transports for customers) is affected greatly by weather conditions, especially during the winter months.  Winter weather conditions vary from year to year.  To recognize the impact of these variations on a LDC's throughput and to allow the LDC a reasonable opportunity to earn its authorized rate of return, the test year sales, revenues, and gas costs are adjusted so that the throughput during the test year reflects what the throughput would have been if the test year weather conditions had been normal or typical.  On this basis, usage-based gas rates may be established that take into account the weather conditions (and, thus, throughput) that are reasonably expected to occur during the period that the rates will be in effect.  
98. Black Hills Gas proposed the use of the hinge-fit method to develop the normal HDDs to be used in the weather normalization adjustment.  BH/CG presented testimony that the hinge-fit method showed that the weather conditions during the CY 2007 test year were colder than normal.  As a result, according to the Company, the throughput and customer usage in the test year were higher than one could reasonably expect to occur on a going-forward basis.  Black Hills Gas proposed an adjustment to decrease the test year base rate revenues to reflect the fact that the test year was colder than normal.  
99. OCC opposed the weather normalization method advanced by the Company.  OCC supported the continued use of the NOAA 30-year normal, adjusted to reflect updated data, as previously approved by the Commission.  

100. In reaching their settled revenue requirement and settled rates, the Settling Parties used the Commission-approved, adjusted NOAA 30-year normal method for the weather normalization adjustment.  The Commission has found this weather normalization adjustment method to be reasonable and to produce rates that are just and reasonable.  The record evidence supports the use of this weather normalization method.  

101. The ALJ finds the weather normalization adjustment method used by the Settling Parties to be reasonable.  

H. Depreciation Study.  

102. In May, 2008, Black Hills Gas provided its depreciation study to Staff for Staff's review.  Staff apparently responded with an accounting letter.  Neither the depreciation study nor the Staff accounting letter was filed in this case.  No testimony addressed the particulars of the depreciation study.
  The particulars of the depreciation study provided to Staff in May, 2008 -- whatever those particulars may be -- are unknown, unrebutted, and uncontested.  
103. The Settling Parties address the depreciation study in the Agreement at ¶ II.2.h(vi).  That provision states:  
The Settling Parties agree that the proposed depreciation rates, based on Black Hills' depreciation study filed with this Commission on May 1, 2008, shall be used for determining revenue requirements in this proceeding and in future Black Hills' gas rate cases, unless a new depreciation study is filed with the Commission for use in a future gas rate case filing.  
Hearing Exhibit No. 35 at 7 (emphasis supplied).  
104. The Settling Parties have agreed to the use of the depreciation study in this rate case proceeding.  The Intervenors had an opportunity to review the depreciation study in the context of this rate case even if the depreciation study was not filed in this case.
  Based on the lack of testimony, no party has a concern about the use of the depreciation study in the current gas rate case.
  This suffices, in the overall context of the Settlement, to warrant approval of the use of the depreciation study in this case.  The ALJ will approve the portion of ¶ II.2.h(vi) that permits the use of the depreciation study in this proceeding.  
105. The ALJ will not approve ¶ II.2.h(vi) insofar as it seeks authorization for Black Hills to use the depreciation study in future Black Hills natural gas rate cases.  First, in a future rate case, Black Hills Gas is free to use any depreciation study that it deems appropriate.  Thus, Black Hills Gas does not need Commission approval or authorization to use the depreciation study submitted to Staff on May 1, 2008 in a future natural gas rate case.  Second, approval of Black Hills Gas's use of the depreciation study in future rate cases could result in confusion in the future.  There is no dispute that the Agreement provision does not bind the Commission to approve the use of that depreciation study in a future rate case.  Nonetheless, Commission authorization for Black Hills Gas to use the depreciation study in a future rate case may be misinterpreted as Commission approval of the depreciation study itself and, thus, may make it more difficult to challenge the depreciation study in a future rate case.  To avoid this possible confusion, the ALJ will not approve the portion of ¶ II.2.h(vi) that addresses the depreciation study in the context of future rate cases.  
106. Paragraph II.2.h(vi) will be modified to read as follows:  "The Settling Parties agree that the proposed depreciation rates, based on Black Hills' depreciation study submitted to Staff of the Commission on May 1, 2008, shall be used for determining revenue requirement in this proceeding."  The ALJ will approve Hearing Exhibit No. 35 at ¶ II.2.h(vi), as modified.  As approved, ¶ II.2.h(vi) authorizes only the use of the depreciation study submitted informally to Staff on May 1, 2008 in this natural gas rate case.  
I. Revenue Requirement.  

107. In its original filing, Black Hills Gas sought a $2,696,005 increase in its annual revenue from natural gas operations.  OCC recommended that the Commission approve an increase of $921,844 in annual revenue.  In its rebuttal case, Black Hills Gas agreed to some of OCC's recommended adjustments, with the result that the final annual revenue increase sought by the Company was $2,459,000.
  
108. The Settling Parties agreed on a $1,379,445 increase in BH/CG's annual revenue from its natural gas operation.
  Calculation of this revenue requirement is shown in Attachment A to the Settlement (Hearing Exhibit No. 35) and is based on the regulatory principles set out there.  The Settling Parties agreed to use those stated regulatory principles for settlement purposes only and in this case only.  
109. Based on the record and for the reasons discussed above, the ALJ finds the settled annual revenue increase of $1,379,445 to be reasonable.  The ALJ will accept the settled annual revenue increase without modification.  The annual revenue requirement of Black Hills Gas, to be recovered in base rates, is $20,258,114.
  Hearing Exhibit No. 37 at column B, line 6 (Total Colorado Adjusted).  
IX. SETTLEMENT OF PHASE II (RATE DESIGN) ISSUES  

110. In general, a Phase I proceeding determines whether rates will increase or decrease (that is, whether an increase in utility annual revenue or a decrease in utility annual revenue is warranted).  In general, a Phase II proceeding allocates the increase or decrease among a utility's various customer classifications or groups by means of the rate design.  In a Phase II case, a utility also may propose modifications to the tariff sheets containing terms and conditions of service.  

111. In its Phase II Proceeding, Black Hills Gas put forward both a rate design and additions to the tariff sheets containing terms and conditions of service.  These are discussed below.  

A. Transportation Service Terms and Conditions.  

112. Black Hills Gas proposed to add tariff sheets that contain the terms and conditions for Transportation service.  Hearing Exhibit No. 35 (Agreement) at Attachment D at 19-33.  These new provisions, in the Company's view, are necessary because there are no terms and conditions of Transportation service in the tariffs.  As discussed above, Staff's primary recommendation in this case was that the Commission permanently suspend the effective date of the filed tariff sheets.  Secondarily, and as pertinent here, Staff recommended that the Commission not permit modification of terms and conditions of service without a cost allocation and rate design process (that is, another Phase II filing).  Thus, Staff opposed the addition of the tariff provisions governing the terms and conditions of Transportation service.  No other party addressed the proposed addition of the terms and conditions for Transportation service.  

113. Colorado Natural Gas and Seminole are BH/CG transportation customers and will be affected by the proposed tariff language.  Neither offered testimony with respect to that language.  In addition, neither opposed, contested, or commented on the tariff sheets in Attachment D at 19-33.  From the absence of comment or opposition, a reasonable inference can be drawn that, and the ALJ concludes that, Colorado Natural Gas and Seminole found the proposed tariff sheets, including the imbalance calculations and procedures, to be reasonable.  

114. At the hearing, in response to a question from the ALJ, Staff testified that it had reviewed the proposed tariff sheets and that they complied with applicable Commission rules.  In addition, at the hearing Staff testified that it neither opposes nor contests the Agreement.  Staff was clear that it takes no position with respect to the tariff sheets appended as Attachment D to the Agreement.  From this, the reasonable inference can be drawn that, and the ALJ concludes that, notwithstanding its written testimony, Staff does not oppose or contest the addition of the tariff sheets containing the terms and conditions of Transportation service.  

115. Also at the hearing, in response to a question from the ALJ, Black Hills Gas addressed the apparently inconsistent language in § 5 of the proposed tariff:  
Balancing:
To assure Company's system integrity, the customer is responsible for:  1) providing daily nominations which accurately reflect customer's expected consumption, and 2) balancing on a monthly basis, deliveries to Company's system with volumes consumed at the delivery points.  Failure to fulfill these responsibilities will result in the following charges:  
 
A.
Overrun Charge:
If, on any day, the volume of gas consumed is greater than the nominated quantity, Company may charge the applicable overrun service charge.  ...  
Hearing Exhibit No. 35 (Settlement) at Attachment D at 21 (underlining in original; italics supplied).  The Company explained that the tariff language means that, if it is charged an overrun service charge, BH/CG will charge that overrun service charge to the customer responsible for the overrun service charge provided the Company can identify the responsible customer.  

116. As proposed, the tariff language is inconsistent because it first states that a customer will be charged an overrun charge and then that the customer may be charged an overrun charge.  Based on the Company's testimony, however, BH/CG will charge the overrun charge to the responsible customer whenever that customer can be identified.  The tariff language must state clearly and unambiguously the terms and conditions of service, particularly with respect to charges, so that the customer will know the terms and conditions under which it is taking service.  To accomplish this, the ALJ will order Black Hills Gas to change § 5.A so that the provision is consistent with the Company's testimony and this Order.  
117. With the language of § 5.A amended, the ALJ finds that the tariff sheets containing the terms and conditions of service for Transportation service are just, reasonable, and sufficient (i.e., in the public interest).  The ALJ will approve the tariff sheets found in Hearing Exhibit No. 35 at Attachment D at 19-33 with the amendment of § 5.A at 21 as discussed.  
B. Reclassification of Customers and Elimination of Two Rates.  

118. At present, Black Hills Gas has rate classifications based on Standard Industrial Code classifications.  It has four rate classifications (i.e., Commercial, Industrial, Small Volume Interruptible, and Large Volume) that it proposed to replace with three sales rate classifications based on annual usage:  (a) Small Commercial (non-residential and non-irrigation customers with annual usage that is less than or equal to 500 dekatherms
); (b) Small Volume (non-residential and non-irrigation customers with annual usage that is greater than 500 dekatherms but less than or equal to 5,000 dekatherms); and (c) Large Volume (non-residential and non-irrigation customers with annual usage that is greater than 5,000 dekatherms).  The Company proposed to reclassify customers in the existing Commercial, Industrial, Small Volume, and Large Volume classifications into the new classifications.  OCC supported the suggested reclassification.  No other party addressed this issue in testimony.  

119. In ¶ II.2.h(ii) of the Agreement, the Settling Parties agreed to reclassify the Commercial and Industrial Classes based on annual usage and to place Irrigation customers in a separate customer class (that is, to adopt the Company's proposal).  No party opposed or contested this provision of the Settlement.  

120. The record evidence supports this classification scheme.  The classifications will provide comparability between BH/CG's sale and transportation rates and between non-gas portions of comparable firm and interruptible rates.
  In addition, the break-point between Small Commercial and Small Volume is the same as that approved by the Commission in Decision No. R08-082 entered in Dockets No. 08S-108G and No. 08A-127G.  

121. Based on the evidence, the ALJ finds the rate classifications Small Commercial, Small Volume, and Large Volume, as defined by the Company to be reasonable.  The ALJ will approve, without modification, ¶ II.2.h(ii) of Hearing Exhibit No. 35.  

122. Black Hills Gas also proposed the elimination of two rates (i.e., Small Volume Joint and Large Volume Joint) because no customers take service under those rates.  No party addressed this issue in testimony.  Based on the evidence, the ALJ finds the elimination of the rates for Small Volume Joint and for Large Volume Joint to be reasonable.  

C. Rate Design.  

123. Black Hills Gas proposed both a Monthly Facility Charge (fixed monthly charge) for each rate classification or group and a LDC Delivery Charge (usage-based charge) for each rate classification or group.  The proposed LDC Delivery Charge is based on a change in the billing determinant from volumetric measurement (i.e., cubic feet) to an energy measurement (i.e., therms).
  In addition, the Company proposed not to change the overall base rate revenues collected the Small Volume, Large Volume, and Irrigation classes.  Finally, the Company proposed to increase the overall base rate revenues collected from the Residential and Small Commercial classes.  

124. With one exception, OCC supported the Company's rate design proposals.  OCC opposed the level of increase in the Monthly Facility Charge proposed for the Residential and Small Commercial classes and recommended a Monthly Facility Charge for Residential and a Monthly Facility Charge for Small Commercial significantly lower than the Monthly Fixed Charges proposed by the Company.  

125. For the reasons discussed above, Staff's primary recommendation was that the Commission permanently suspend the effective date of the filed tariffs.  Secondarily, as pertinent to rate design, Staff made three recommendations.  At the hearing Staff testified that it neither opposes nor contests the Agreement.  Staff was clear that it takes no position with respect to the rates proposed in the Agreement.  From this, the reasonable inference can be drawn, and the ALJ concludes that, notwithstanding its written testimony:  (a) Staff does not oppose or contest the rate design contained in the Settlement; and (b) Staff no longer advocates for its recommendations as none of them is in the Agreement.  

126. The Settling Parties agreed upon the Monthly Facility Charges and the LDC Delivery Charges set out in Hearing Exhibit No. 35 at Attachment D at 3 (Rate Schedule Summation Sheet).
  

127. The current Monthly Facility Charge for Residential is $5.50, and the settled Monthly Facility Charge for Residential is $10.
  The current Monthly Facility Charge for Small Commercial is $8.50, and the settled Monthly Facility Charge for Small Commercial is $15.
  The current Monthly Facility Charge for Small Volume is $150, and the settled Monthly Facility Charge for Small Volume is $75.
  With one exception, the Monthly Facility Charges for the remaining services are unchanged from the current charges.
  

128. As a regulated utility, Black Hills Gas will recover its revenue requirement through a combination of the fixed Monthly Facility Charge and the usage-based LDC Delivery Charge.  When one type of charge increases, the other type of charge should decrease (and vice versa) because the two types of charges should be set so that the Company collects in base rates no more revenue than its approved revenue requirement.  

129. In this case, the settled Monthly Facility Charge for Residential and the settled Monthly Facility Charge for Small Commercial are lower than the Company's proposed charges.  As a result, and to allow the Company a reasonable opportunity to recover its revenue requirement, the settled LDC Delivery Charge for Residential
 and the settled LDC Delivery Charge for Small Commercial
 are higher than those proposed by the Company.  For each of the remaining classes, the LDC Delivery Charge is the same as the charge in the Company's filing.  

130. Colorado Natural Gas and Seminole are BH/CG transportation customers and will be affected by the proposed transportation rates.  Neither offered testimony with respect to the rates as filed.  In addition, neither opposed, contested, or commented on the settled rates.  From the absence of comment or opposition, the reasonable inference can be drawn that, and the ALJ concludes that, Colorado Natural Gas and Seminole found the proposed rates to be reasonable (or, at least, not unreasonable).  

131. The Settling Parties provided the impact of the settled rates on the average monthly bill of customers.  The settled rates result in a 2.04 percent rate increase for Residential, a 2.25 percent rate increase for Small Commercial, a 0.34 percent decrease for Small Volume, a 5.16 percent decrease for Large Volume, and a 26.24 percent increase for Transportation.
  There is no impact on the average monthly bill for Irrigation.  

132. Hearing Exhibit No. 37 shows the Total Colorado Adjusted rate of return under BH/CG's current rate design, with customers assigned to the settled rate design,
 and the Total Colorado Adjusted rate of return under the settled rate design.  In addition, the exhibit shows the rate of return by class (i.e., Residential, Small Commercial, Small Volume, Large Volume, and Irrigation) under both the existing rates, with customers assigned to the settled rate design, and the settled rates.  The exhibit reveals that, at least facially, the rate of return for Residential is noticeably lower than the Company's authorized rate of return and that, at least facially, the rates of return for Small Commercial, Small Volume, Large Volume, and Irrigation are perceptibly higher than the Company's authorized rate of return.  The discrepancy could raise questions about the existence of inter-class subsidization and about the reasonableness of that subsidization (if it exists), but the Parties neither raised nor addressed these questions.  

133. On balance, and notwithstanding the possible inter-class subsidization questions, the ALJ finds the settled rate design to be reasonable under the circumstances presented.
  First, this is the first base rate increase for Aquila's natural gas customers since 1993.  Second, the settled rates rest on an Aquila-based, adjusted CY 2007 test year; on the cost allocations in Aquila's Cost Allocation Manual (December 31, 2007); and on Aquila's Fully Distributed Cost Study (CY 2007).  The record establishes that the settled rates are appropriate for Black Hills Gas's operations going forward.  Third, the settled rates will be in effect for a relatively short period of time, given that Black Hills Gas will file a new rate case no later than June 30, 2011.  Fourth and finally, the settled rates are supported by the record and are not opposed or contested by any party.
  

134. The Commission has provided guidance with respect to rate design:  

A myriad of issues exist in the decision on how to balance the relative levels of the [service and facility], usage, and demand charges in rate design.  [One] must balance the need to have rates reflect costs, to allow the utility an opportunity to earn its rate of return, and to advance energy efficiency and curtail energy consumption growth.  [One] also must ensure that consumers are faced with fair, just, and reasonable rates.  Therefore, it is required that all elements of a case be examined in order to derive rates that meet [the Commission's] requirements.  

Decision No. C08-1311 at ¶ 37.  

135. The evidence of record establishes that the settled rates are cost-based.  In addition, both the record evidence and Black Hills Gas's participation in the Settlement establish that approval of the settled rates will allow BH/CG a reasonable opportunity to earn its approved rate of return.  The Parties adequately represented the interests of the classes at issue.  The ALJ finds that the settled rates fall within a reasonable range of rates as evidenced by the record.  

136. There remains consideration of whether the settled Monthly Facility Charge (the fixed monthly charge) and the settled LDC Delivery Charge (the usage-based charge) balanced the need "to advance energy efficiency and [to] curtail energy consumption growth" (id.).  At the hearing, the Company and OCC  addressed this issue.  

137. Black Hills Gas stated that, although not directly addressed in the Settlement, the settled rates did balance the goals of advancement of energy efficiency and the curtailment of energy consumption growth.  First, the Company stated that it has on file with the Commission a Gas Demand Side Management Plan that advances energy efficiency and demand side initiatives with its gas customers.  Second, according to BH/CG, the settled rate design has the usage-based LDC Delivery Charges, which allow a customer to manage usage.  

138. OCC observed that the settled rate design has a higher LDC Delivery Charge for Residential
 and a higher LDC Deliver Charge for Small Commercial than proposed by the Company.  In addition, all gas commodity costs will be collected through BH/CG's GCA.  Taken together, in OCC's opinion, these changes will make customers more sensitive to their energy use and will lead them to use energy more efficiently.  

139. Based on the record, the ALJ finds that the settled rates appropriately balance the Commission-identified factors of:  (a) rates that reflect the cost to serve; (b) rates that allow the utility to earn its authorized ROR; and (c) rates that advance energy efficiency and curtail energy consumption growth.  

D. Just and Reasonable Rates.  

140. The Commission has broad discretion in the determination of just and reasonable rates.  The settled rates fall within the range of reasonable rates recommended by the parties.  Based on the evidence of record, and for the reasons discussed above, the ALJ finds that the settled rates are just, reasonable, and sufficient.  The ALJ will approve the settled rates contained in the Agreement.  

X. MISCELLANEOUS  
A. Rate Case to be Filed no later than June 30, 2011.  

141. In ¶ II.3 of the Agreement, Black Hills Gas agrees to file a gas rate case on or before June 30, 2011.  This filing will be at least a Phase I filing.  The Company's fiscal year ends December 31 (i.e., a calendar year).  The June, 2011 filing should be based on an entire year of BH/CG's operation of the natural gas utility.
  The Settling Parties anticipate that, by June, 2011, Black Hills Corporation and Black Hills Gas will have realized most, if not all, of the savings from the acquisition of Aquila's assets and operation.  

142. Given the uncertain economic environment, the new ownership, and the need for Black Hills Corporation to obtain permanent financing for the acquisition of Aquila's assets and operation, Black Hills Gas was quite clear that it reserved its right to file a rate case before the June 30, 2011 date stated in the Agreement.  This reservation permits Black Hills Gas to file a rate case earlier that June 30, 2011 should the circumstances warrant.  

143. No party opposed or contested this provision of the Settlement.  The record evidence supports this provision, and the ALJ finds the provision to be reasonable.  The ALJ will approve ¶ II.3 of the Agreement (Hearing Exhibit No. 35 at 7) without modification.  

B. Paragraph II.2.h(v) of Agreement.   

144. Paragraph II.2.h(v) of the Settlement (Hearing Exhibit No. 35) provides:  

The OCC recommended and Black Hills agrees that the "Atlantic Seaboard" methodology for classifying costs related to distribution mains will be utilized by Black Hills for use in its next gas rate case.  

(Emphasis supplied.)  Seminole opposes the approval of this provision.  This is the only Agreement provision as to which there is a dispute.  

145. The Atlantic Seaboard cost classification method allocates 50 percent of the fixed costs on demand and 50 percent on throughput (or commodity).  Aquila used the Atlantic Seaboard method to prepare the cost of service studies on which Black Hills Gas relied in its Phase II filed case.  OCC advocated the use of the Atlantic Seaboard method.  The settled rates are based on the use of the Atlantic Seaboard method to allocate gas distribution main costs.  

146. The Settling Parties intend the provision to require Black Hills Gas to use the Atlantic Seaboard cost allocation method in its next gas rate case.
  Black Hills Gas testified that the Atlantic Seaboard method worked well in reaching the settled rates and that, in its opinion, the use of the same method in the next rate case will provide a benefit by maintaining rate consistency.  Black Hills Gas acknowledged, under cross-examination, that it may come into possession of information, or an event may occur, in the next 28 to 29 months (i.e., before the 2011 rate case filing) that could make the Atlantic Seaboard method not the best cost allocation method.  BH/CG also affirmed that, if adopted, ¶ II.2.h(v) would foreclose any possibility of the Company's using a cost allocation method other than Atlantic Seaboard in its filed case.  

In support of ¶ II.2.h(v), Black Hills Gas made several arguments.  First, it asserts that its decision to file the next rate case based on the Atlantic Seaboard cost classification method is within its discretion as the filing utility.  In its opinion, nothing in this agreement is contrary to regulatory practice or regulatory theory.  Second, the Company asserts that, in the 

147. Phase II next rate case, intervenors which disagree with the use of Atlantic Seaboard are free, should they wish to do so, to present testimony in support of another cost classification method.  The Company sees nothing in the Settlement that limits the rights of, or otherwise prejudices, intervenors in the next rate case.  Third, BH/CG asserts that the inclusion of ¶ II.2.h(v) is one of several compromises reached in the course of negotiations and that this compromise has value to the Company.  

148. Seminole opposes ¶ II.2.h(v).  It raised several issues.  

149. First, Seminole notes that it was not included in the negotiations that produced ¶ II.2.h(v), although it was provided a copy of the Settlement for comment before it was filed with the Commission.  Relying on Decision No. C07-0568 at ¶ 78,
 Seminole argues that the Commission modified (in essence, disapproved) a provision restricting Public Service Company of Colorado's filing in a future Phase II rate case, at least in part, because the affected customers were not included in the negotiations that led to the provision.  For the same reason, Seminole urges disapproval of ¶ II.2.h(v) in this case.  

150. Second, Seminole asserts that the agreement to predicate the Company's proposed rates in the next rate case on the Atlantic Seaboard cost classification method is inconsistent with the regulatory principles announced in, and the regulatory direction indicated by, the Commission in Decisions No. R08-1127 and No. C08-1311.
  Seminole argues that it is inappropriate to limit the Company's choice of method to Atlantic Seaboard when the Commission appears to be moving away from that method and toward something approximating Straight Fixed Variable.  

151. Third, Seminole argues that, as a practical matter, the utility has more information about its costs and operation than either the Commission or any other party.
  Thus, as a practical matter, it can be difficult for an intervening party to convince the Commission either to modify the cost classification method(s) used by the utility to underpin its rate design or to adopt a different cost classification method.  In addition, given the possibility of changes in the next 28 to 29 months that may indicate that Atlantic Seaboard is not the best cost classification method for the Company to use, Seminole argues that ¶ II.2.h(v) is an inappropriate constraint because it dictates the cost classification method that the Company will use in its next rate case for cost allocation and rate design.  

152. Seminole urges the Commission to remove ¶ II.2.h(v) so that, in its next rate case, Black Hills Gas can use the cost classification method it thinks best and so that, in its next rate case, there can be a full and informed debate about the appropriate cost classification method.  

153. For the reasons discussed below, the ALJ will modify the Settlement by deleting ¶ II.2.h(v).  

154. The Atlantic Seaboard method is one of several cost classification methods used to allocate the non-customer related fixed costs between demand and commodity.  For example, the United method classifies costs 75 percent to throughput and 25 percent to demand; the Reverse United method classifies costs 25 percent to throughput and 75 percent to demand; and the Straight Fixed-Variable method classifies costs 100 percent to demand.
  Over time, the Commission has used each of these methods, at least in part, in the determination of natural gas rates.  

155. Most recently, the Commission has determined that, while "is important to have a continuity of Commission policy for both the utilities and the [their] customers, ... it is sound public policy practice to review from time to time the cost classification methods."  Decision No. R08-1127 at ¶ 87.  Based on the evidentiary record in Docket No. 08S-146G, the Commission adopted an allocation method for  

non-customer related fixed costs that is the average of the Reverse United and SFV methods.  In effect, [the Commission] ... move[d] the allocation process halfway towards [Straight Fixed Variable] from Reverse United.  The Hearing Commissioner [found] that this method will improve the cost-tracking aspect of the cost of service study, while acknowledging the merit of continuity in rate making principles.  

Decision No. R08-1127 at ¶ 87.  The Commission opined that its consideration of the appropriate cost classification method is an on-going process and, thus, refused to designate one method as the superior and appropriate method going forward.  Decision No. C08-1311 at ¶ 51.  The Commission concluded that the appropriate cost classification method should be, and will be, determined on a case-by-case basis.  

156. Based on these Decisions, the ALJ finds that the better practice is to give the utility full rein to determine the cost classification method it will use.  This allows the utility to take into account its circumstances as of the time it files its Phase II rate case.  As a prior restriction of the Company's options, ¶ II.2.h(v) is inconsistent with this practice.  

157. In addition, even in the absence of ¶ II.2.h(v), Black Hills Gas is free to use the Atlantic Seaboard cost classification method in its next rate case if it deems that method to be appropriate.  

158. Finally, requiring Black Hills Gas to use the Atlantic Seaboard cost classification method could result in confusion in the future rate case.  There is no dispute that the Agreement provision does not bind the Commission to approve the use of that method in a future rate case.  Commission approval of a Settlement that requires Black Hills Gas to use the Atlantic Seaboard method in its next rate case may be misinterpreted as Commission approval of the use of the Atlantic Seaboard method itself and, thus, may make it more difficult to challenge the use of the Atlantic Seaboard method.  Disapproval of ¶ II.2.h(v) will avoid this possible confusion.  

159. The ALJ will not approve ¶ II.2.h(v) of the Settlement (Hearing Exhibit No. 35) and will modify the Settlement by striking that provision.  

C. Changes to Tariff Sheets.  

160. Based on review of the tariff sheets in Attachment D to the Settlement, some tariff sheets must be reviewed to determine whether corrections or changes should be made.  In addition, some sheets must be changed to correct errors and inconsistency.  

161. Sheets No. 4.1 and No. 5 must be changed to include Large Volume Transportation and Irrigation Transportation services.  The referenced Summary Sheets should contain the rate for all services.  Review of the sheets reveals that they do not contain the rates for Schedule LVTS, Large Volume Transportation Service, and do not contain the rates for Schedule ITS, Irrigation Transportation Service.  The Company will be ordered to amend Sheets No. 4.1 and No. 5 to include the missing services.  In addition, on each there is a missing footnote (1) that must be added.  

162. To be sure that the references to cubic feet and to Mcf on Sheets No. 58 and No. 59 are correct in light of the LDC Delivery Charge change to therm-based billing, those sheets must be reviewed and, if necessary, must be changed.  

163. On Sheet No. 60, the changes must be made:  


a.
Section E, second sentence:  Such application will be accompanied by such supporting data and information as the Commission may require from time to time.  


b.
Section F, first paragraph:  Delete "Beginning in 1998,".  


c.
Section F, second paragraph:  Insert correct rule citation in parentheses.  There is no Rule 4 CCR 46083.  

164. On Sheet No. 71, Black Hills Gas agreed at hearing to substitute "deliveries" for "volumes" in § 3.  This change must be made.  

165. On Sheet No. 72, § 5 must be made internally consistent, as discussed above.  

D. Effective Date of Tariffs Containing Rates, Terms, and Conditions.  

166. The Commission has 210 days within which to consider the tariffs and to issue its order.  That 210-day period expires on June 16, 2009.  The Settling Parties request that the rates proposed in the Settlement go into effect as soon as possible.  Because Staff will need time to review Black Hill Gas's tariff filing made to comply with this Decision, Black Hills Gas will be ordered to file a tariff that incorporates the modifications discussed above and that will be effective on not less than two business days' notice.  

XI. CONCLUSION  
167. The Motion for Approval of Settlement Agreement filed by Black Hills Gas and OCC on January 29, 2009 should be granted, consistent with the discussion above.  

168. The Settlement filed by Black Hills Gas and OCC on January 29, 2009 should be approved, consistent with the discussion above.  

169. The effective date of the tariff sheets filed by Black Hills Gas with Advice Letter No. 528, as amended, should be suspended permanently.  

170. The effective date of the tariff sheets filed by Black Hills Gas with Advice Letter No. 529 should be suspended permanently.  

171. Black Hills Gas should be ordered to file, on not less than two business days' notice, tariff sheets that comply with the discussion above and with this Decision.  

172. The procedural matters and pending motions should be addressed as set out above.  

173. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

XII. ORDER  
A. The Commission Orders That:  
1. The effective date of the tariff sheets filed with Advice Letter No. 529 by Black Hills/Colorado Gas Utility Company, LP, is suspended for an additional 90 days from March 18, 2009.  The suspension period shall expire either on June 16, 2009 or on the date that this Decision becomes the Decision of the Commission and the tariff sheets filed with Advice Letter No. 529 are suspended permanently, whichever date is earlier.  

2. The tariff sheets appended to Black Hills/Colorado Gas Utility Company, LP's Advice Letter No. 528, as amended, are suspended permanently.  

3. The tariff sheets appended to Black Hills/Colorado Gas Utility Company, LP's Advice Letter No. 529 are suspended permanently.  

4. Consistent with the discussion above, the Motion for Approval of Settlement Agreement filed on January 29, 2009 in these consolidated dockets is granted.  

5. Paragraph II.2.h(v) of the Settlement Agreement filed on January 29, 2009 in these consolidated dockets is not approved and is stricken from the Settlement Agreement.  

6. Paragraph II.2.h(vi) of the Settlement Agreement filed on January 29, 2009 in these consolidated dockets is modified to read as follows:  "The Settling Parties agree that the proposed depreciation rates, based on Black Hills' depreciation study submitted to Staff of the Commission on May 1, 2008, shall be used for determining revenue requirement in this proceeding."  As modified, ¶ II.2.h(vi) of the Settlement Agreement is approved.  

7. The Settlement Agreement filed on January 29, 2009 in these consolidated dockets is attached to this Decision as Appendix A and, as modified by this Decision, is incorporated into this Decision as if fully set out.  

8. The Settlement Agreement filed on January 29, 2009 in these consolidated dockets is approved, consistent with the discussion above.  

9. Consistent with the above discussion, Black Hills/Colorado Gas Utility Company, LP, shall review and modify the following tariff sheets contained in Attachment D to the Settlement Agreement:  Sheets No. 4.1, No. 5, No. 58, No. 59, No. 60, No. 71, and No. 72.  

10. Black Hills/Colorado Gas Utility Company, LP, shall file tariff sheets that comply with this Decision, which tariff sheets are to be effective on not less than two business days' notice.  

11. The Amended Verified Motion for Admission Pro Hac Vice of Patrick J. Joyce, Esquire, is granted.  

12. Patrick J. Joyce, Esquire, is admitted pro hac vice to represent Black Hills/Colorado Gas Utility Company, LP, in this matter.  

13. The Motion to Strike Portions of Black Hills' Rebuttal Testimony, filed by Staff of the Commission, is denied as moot.  

14. The remainder of the procedural schedule established in Decisions No. R08-1004-I and No. R08-1248-I is vacated.  
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  By Decision No. C08-1203, the Commission further suspended the effective date of the tariffs.  


�  By Decision No. R08-1004-I, the ALJ substituted Black Hills Gas for Aquila as the filing utility.  


�  The initial suspension period of the Phase II tariffs expires on March 18, 2009.  By a subsequent order, the Commission may extend the suspension period for those tariffs to June 16, 2009.  


�  Unless the context indicates otherwise, reference in this Order to the Black Hills Gas rate case and to the BH/CG rate case is to the consolidated Phase I Proceeding and Phase II Proceeding.  


�  On January 23, 2009, Staff filed a Motion to Hold Staff's Motion to Strike in Abeyance (Abeyance Motion).  The ALJ granted the Abeyance Motion by Decision No. R09-0090-I.  Thus, no response to the Motion to Strike was filed.  


�  A transcript of the hearing to take public comment was filed in this consolidated proceeding.  


�  This objection is discussed below.  


�  Mr. White is Vice President of Regulatory and Governmental Affairs for Black Hills Corporation.  His rebuttal testimony is Hearing Exhibit No. 10.  His oral testimony is found at February 4, 2009 transcript (Feb. 4 tr.) at 13-85.  


�  Mr. Headley is employed by Black Hills Gas and did not file written testimony in this proceeding.  His oral testimony is found at Feb. 4 tr. at 85-101 and addresses the proposed tariff language in Attachment D to the Settlement (Hearing Exhibit No. 35).  


�  Mr. Shafer is a Financial Analyst with the OCC.  His answer testimony and exhibits are Hearing Exhibit No. 24 and Confidential Hearing Exhibits No. 25 and No. 26.  His oral testimony is found at Feb. 4 tr. at 102-36.  


�  Mr. Hernandez is the Energy Section Financial Supervisor and is employed by the Commission.  His answer testimony is Hearing Exhibit No. 29.  His oral testimony is found at Feb. 4 tr. at 136-41.  


�  Hearing Exhibits No. 11, No. 25, No. 26, No. 31, and No. 32 are confidential.  


�  Hearing Exhibit No. 37 was late-filed on February 6, 2009.  


�  Due to the filing of the Agreement and the oral closing statements, the remainder of the procedural schedule established in Decisions No. R08-1004-I and No. R08-1248-I will be vacated.  


�  This is a proceeding to determine the appropriate rates, terms, and conditions for the BH/CG tariffs.  The tariff language and its effects are the matters that are within the public interest.  


�   The Settlement is incorporated into this Decision as it set forth in full.  


�  Aquila was formerly known as UtiliCorp United, Inc.  The 1992 rate case was filed by Peoples Natural Gas Company, a Division of UtiliCorp United, Inc. (Peoples).  


�  Pursuant to a settlement agreement approved by Decision No. R98-0591, there was a negative rider in effect for one calendar year.  The purpose of the negative rider was to recover over-earnings by Peoples in calendar year 1996.  This negative rider did not reduce the base rates.  


�  The purpose of pro forma adjustments is to change the test year data so that the test year reflects a company's normal operating circumstances.  To accomplish this goal, one (a) removes non-recurring revenue or expense that may have been included in the test year and (b) reflects known and measurable changes that occur late in the test year or that are expected to occur within a relatively short period following the end of the test year.  


�  As an alternative proposal, OCC recommended that the Commission impose an annual earnings test on BH/CG/s operations.  In the event the Commission determined that the CY 2007 test year was acceptable, OCC also made secondary recommendations concerning pro forma adjustment, return on equity, and return on rate base.  These secondary recommendations are discussed below.  


�  Black Hills Gas anticipates that these savings, if they occur, will be principally due to reduced shared costs (e.g., corporate overhead costs, administrative costs).  


�  The Upstream Demand rate and the Gas Commodity rate contain all gas commodity costs and are the rates from BH/CG's GCA filing.  See Hearing Exhibit No. 35 (Settlement) at Attachment D at 3 (Rate Schedule Summation Sheet).  


�  Dr. Avera's recommendation of 11.5 percent ROE was based on a ROE range of 10.2 percent to 12.7 percent and falls at the mid-point of his recommended range of reasonableness of 11 percent to 12 percent.  


�  Mr. Copeland’s recommendation of 10.0 percent ROE falls at the mid-point of his recommended range of reasonableness of 9.5 percent to 10.5 percent.  


�   In this regard, the ALJ notes one change that the Settling Parties did not address vis-à-vis ROE:  Black Hills Gas's removal from base rates of all its gas commodity costs.  These costs will now be recovered through BH/CG's GCA.  All else being equal, this change in cost recovery method should result in the Company's having a reduced risk of non-recovery of its gas commodity costs.  The level of risk is one factor, among many, taken into account when determining ROE.  


�  OCC witness Shafer agreed with this testimony.  


�  This is the current rating for Black Hills Corporation.  


�  See discussion infra regarding BH/CG's agreement to file a general rate case on or before June 30, 2011.  


�  At present, Black Hills Corporation does not have any preferred stock.  


�  As identified in the testimony and the Settlement, these pro forma adjustments include the Company's adjustments and the OCC's adjustments.  


�  This is a reduction of $235,000 from the rate case expense sought by the Company.  


�  The record contains only this general information about that study:  the depreciation study was based on the annualization of depreciation expense based on year-end plant balances as of December 31, 2007 and on the depreciation rates proposed in a study conducted by a consulting firm.  


�  The Parties were free to conduct discovery with respect to the depreciation study.  


�  Had any party had a concern about the use of the depreciation study in this proceeding, that party could have raised the issue in its testimony.  The fact that no party presented testimony on the depreciation study supports the reasonable inference that no party has a concern with the study in the context of this proceeding.  


�  This is a decrease from the Company's original request.  


�  This is less than Black Hills Gas sought in its rebuttal testimony and is more than OCC recommended in its answer testimony.  


�  The annual revenue requirement to be recovered through base rates is exclusive of the natural gas commodity costs.  As discussed above, as a result of this rate case, all gas commodity costs have been removed from base rates and, going forward, will be recovered through Black Hills Gas's GCA.  


�  A dekatherm is equal to ten therms; 500 dekatherms is 5,000 therms.  


�  See settled firm and interruptible rates for various rate classifications in Hearing Exhibit No. 35 at Attachment D at 3 (Rate Schedule Summation Sheet).  As discussed below, this Sheet needs to be amended.  


�  The therm billing will use a standard sales base pressure of 14.73 psi.  This is the pressure at which Colorado Interstate Gas, the Company's natural gas supplier, delivers natural gas to the Company.  


�  See discussion below regarding Schedules missing from the Rate Schedule Summation Sheet and from the Gas Cost Adjustment (GCA Rider) Summary sheet.  


�  This charge is lower than the Company's proposed $12 and higher than OCC's proposed $5.75.  


�  This charge is lower than the Company's proposed $18 and higher than OCC's proposed $8.50.  


�  This charge is the same as the Company's original filing.  


�  The exception is the two-year pilot program for Irrigation Transportation, which is a new service.  The Monthly Facility Charge for that service is $30.  


�  The charge $0.14109 per therm.  


�  The charge is $0.14109 per therm.  


�  While this appears at first blush to be a significant increase, neither Colorado Natural Gas nor Seminole opposed, contested, or commented on the settled rates.  In addition, a Large Volume Transportation customer can negotiate its Transportation LDC Delivery Charge within the minimum rate - maximum rate range established in the tariff.  Only the Large Volume Transportation tariff contains has a range of rates per therm.  Finally, the current Transportation rates have been in effect for a long time.  


�  The customers in the current rate classes are assigned to the settled rate classes.  This makes it possible to do a direct comparison of the Total Colorado Adjusted and the class-specific rates of return under the current and settled rate design.  


�  The inter-class subsidization questions may be investigated and, if necessary, addressed in Phase II of the rate case to be filed in 2011.  


�  The settled Monthly Facility Charge for Residential and the settled Monthly Facility Charge for Small Commercial are also within the range of such fixed monthly changes that the Commission has recently approved for natural gas utility companies in Colorado.  


�  The Residential class is by far the Company's largest customer class.  


�  The Company suggested that the test year will be 2010, but expressly reserved its right to file an historic test year, a forecasted test year, or a mixture.  


�  Both parties acknowledge that ¶ II.2.h(v) does not bind the Commission with respect to its determination of the cost allocation method to use in establishing rates.  


�  This Decision was entered in Docket No. 06S-656G, Public Service Company of Colorado's most recent Phase I natural gas rate case.       


�  Decision No. R08-1127 is the recommended decision in, and Decision No. C08-1311 is the Commission decision on exceptions in, Docket No. 08S-146G, the most recent Public Service Company of Colorado Phase II natural gas rate case.  With respect to the portion of Decision No. R08-1127 discussing cost allocation methods, the Commission denied all exceptions and affirmed the recommended decision.  


�  This is sometimes referred to as the issue of asymmetrical information.  


�  This list is not exhaustive.  





48

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












