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I. STATEMENT  
1. On March 4, 2008, Lake Durango Water Company, Inc. (LDW Company) and Lake Durango Water Authority (LDW Authority) filed, on one document, a Consolidated Verified Joint Application for Approval of Transfer [Application], Joint Petition for Declaratory Judgment [Petition] and Joint Request for Certain Rule Waivers.
  In that filing, LDW Company seeks authority to transfer its public utility assets to LDW Authority and to discontinue public utility service.  In addition, LDW Company and LDW Authority request an order declaring that, if completed, the transfer of assets will not result in LDW Authority's becoming a public utility subject to the Commission's jurisdiction.  Finally, LDW Company and LDW Authority request a waiver of specified Commission rules.
  

2. On March 6, 2008, the Commission issued a Notice of Application Filed (Notice).  In that Notice the Commission established a 30-day intervention period.  In that Notice the Commission established a procedural schedule, which was vacated by Decision No. R08-0517-I.
  

3. On March 28, 2008, LDW Company filed its Affidavit of Mailing.  

4. On March 28, 2008, Mr. Mark A. Reddy submitted a letter, with attachments, to the Commission.  In accordance with Commission practice, the letter was filed in this docket.  For the reasons stated in Decision No. R08-1132-I, the Administrative Law Judge (ALJ) did not consider this letter in reviewing the Application and Petition.  

5. On April 4, 2008, William J. Johnson, Carolyn S. Johnson, Larry E. Johnson, and Mary M. Johnson (Crow) (collectively, the Johnson Family Intervenors) filed a Petition for Leave to Intervene (Johnson Petition).  LDW Authority and LDW Company opposed the Johnson Petition.  The Johnson Petition was granted in Decision No. R08-0641-I.  

6. On April 7, 2008, Mr. Gene M. Bradley filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  

7. On April 7, 2008, Mr. Gary L. Norton filed a Petition for Leave to Intervene.  The Commission granted this petition in Decision No. C08-0054.  

8. On April 15, 2008, Staff of the Commission (Staff) intervened of right.  

9. The Parties in this proceeding initially were LDW Company, LDW Authority,
 Messrs. Bradley and Norton, the Johnson Family Intervenors, and Staff.  

10. On April 26, 2008, the Board of Commissioners of La Plata County, Colorado (Board) submitted a letter in support of the Application and Petition.  In that letter, the Board stated:  "We believe it in the best interest of our citizens who receive water from Lake Durango that the water provider be a public entity, i.e., the Lake Durango Water Authority."  In accordance with Commission practice, the letter was filed in this docket and was considered by the ALJ in reviewing the Application and Petition.  

11. By Decision No. C08-0424 (mailed April 22, 2008), the Commission granted the requested waiver of certain Commission rules.  Thus, this portion of the Joint Application has been resolved.  

12. By Decision No. C08-0424, the Commission deemed the Application complete as of April 22, 2008.  On June 6, 2008, Applicants waived the time frames of § 40-6-109.5, C.R.S.  Decision No. R08-0641-I.  

13. On May 15, 2008, the Commission referred the Application and Petition to an ALJ.  Decision No. C08-0054.  

14. Pursuant to Decision No. R08-0517-I, the ALJ held a prehearing conference.  Following that prehearing conference, the ALJ issued Decision No. R08-0641-I.  That Order established a procedural schedule and hearing dates in this matter.  On motion of the Joint Applicants, the ALJ vacated procedural schedule and hearing dates to permit settlement negotiations.  Decision No. R08-0705-I.  On motion of the Joint Applicants, the ALJ extended the negotiation period.  Decisions No. R08-0958-I and No. R08-1071-I.  

15. On October 17, 2008, Applicants and the Johnson Family Intervenors filed a Stipulation for Withdrawal of Intervention.  

16. On October 20, 2008, Applicants and Mr. Bradley filed a Stipulation for Withdrawal of Intervention.  

17. On October 21, 2008, Applicants and Mr. Norton filed a Stipulation for Withdrawal of Intervention.  

18. Pursuant to Decision No. R08-1104-I, a prehearing conference was held on October 23, 2008.  At that prehearing conference, Staff stated that it neither contests nor opposes the Application and Petition.  

19. By Decision No. R08-1132-I, the ALJ dismissed the interventions of Mr. Bradley, the Johnson Family Intervenors, and Mr. Norton.  

20. On November 21, 2008. LDW Authority filed the verified testimony of Dr. Peter Butler
 in support of the Application.
  Dr. Butler's testimony addresses the managerial, operational, financial, and other fitness of the proposed transferee LDW Authority.  

21. Staff's statement that it neither opposes nor contests the Application and Petition and the dismissal of the other intervenors leaves the Application and Petition uncontested and unopposed.  

22. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested and unopposed Application and Petition may be considered under the Commission's modified procedure and without a formal hearing.  

23. The ALJ finds that the uncontested and unopposed Application and Petition should be considered pursuant to the modified procedure and without formal hearing.  

24. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
25. Applicant LDW Company is a Colorado for-profit corporation which provides potable water service in a portion of western La Plata County, Colorado.  Application and Petition at Schedule I (representational map showing, and description of, area served by LDW Company).  Despite having been found to be a public utility in 1993 (see Decision No. R96-0631), LDW Company has not obtained a Certificate of Public Convenience and Necessity (CPCN) from the Commission and, consequently, lacks a certificated service territory.
  

26. LDW Company has tariffs on file with the Commission.  LDW Company's current wholesale and retail rates are shown in Schedule VII to the Application and Petition.  

27. LDW Company serves, directly or indirectly, approximately 1,142 customers.  In addition, LDW Company has made commitments to serve approximately an additional 293 end-users in the geographic area it serves.  At present, these additional end-users are not connected to the LDW Company system.  

28. To provide water utility service, LDW Company owns or leases water rights, water storage reservoirs and facilities, water treatment facilities, and water transmission and distribution facilities.
  

29. LDW Company is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the water utility service that it provides in Colorado.  

30. Durango West Metropolitan District No. 1 and Durango West Metropolitan District No. 2 are situated in La Plata County, Colorado.  Application and Petition at Schedule V at 2.  They are wholesale customers of LDW Company.  

31. Applicant LDW Authority is a Colorado intergovernmental water authority established pursuant to § 29-1-204.2, C.R.S., and created pursuant to the Establishment Agreement adopted December 18, 2007
 by Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, and La Plata County.
  

32. LDW Authority is a  

separate legal entity, political subdivision, and public corporation of the State of Colorado, separate and distinct from each of the Members, with the duties, privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate.  

Application and Petition at Schedule V at 3.  Its purpose is to operate a domestic water system in a service area that  

consists of all property identified with a committed water tap from [LDW Company] as shown on ... Exhibit A [to the Establishment Agreement] and any property to which [LDW] Authority may expand its service.  

Id.  LDW Authority has all the powers granted by the Colorado Revised Statutes (id. at Schedule V at 3-5) and is governed by a Board of Directors (id. at Schedule V at 5-8).  

33. If approved, the sale of the LDW Company water utility assets (transfer transaction or asset transfer) will occur pursuant to the Memorandum of Agreement dated July 17, 2007 (MOA).  Application and Petition at Schedule VI.  There are two conditions precedent to closing the transfer transaction.  The first is creation of the LDW Authority; this condition precedent has been fulfilled.  The second is that the  

Commission shall have entered an administratively final decision or decisions authorizing[,] or exempting from the requirement of authorization, those transactions contemplated by this [MOA] that are subject to its jurisdiction, and the time for judicial review of such decision shall have expired.  The decision by the [Commission] shall include a finding and conclusion by the [Commission] that [LDW] Authority is not subject to [Commission] jurisdiction.  Final non-appealable denial of the authorization by the [Commission] shall render the [MOA] void.  

Application and Petition at Schedule V at 5-6 (emphasis supplied).  Applicants filed the Application and Petition to obtain a Commission decision to satisfy the second condition precedent.  

34. Findings with respect to LDW Authority's fitness to own and to operate the water system after the transfer transactions are made below.  

III. DISCUSSION  
35. Joint Applicants request that the Commission:  (a) find that the transfer of assets is not contrary to the public interest; (b) grant the Application; (c) authorize LDW Company to transfer all assets used to provide water utility service to LDW Authority; (d) authorize LDW Company to cease providing water utility service in Colorado after the closing of the transfer transaction; and (e) issue an order declaring  

that upon the sale and transfer ...[,] neither the Assets transferred, once in the hands of [LDW] Authority, nor the [water] service subsequently provided by [LDW] Authority shall be subject to the Commission's jurisdiction.  

Application and Petition at 18.  

36. The Application and the Petition are discussed separately.  

A. Burden of Proof.  
37. Applicants bear the burden of proof with respect to the relief sought in the Application and have met that burden of proof if they establish their case by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  Joint Applicants have met this burden of proof when the evidence, on the whole and however slightly, tips in their favor.  Decision No. C06-0786.  

38. Petitioners bear the burden of proof with respect to the relief sought in the Petition and have met that burden of proof if they establish that LDW Authority is exempt from Commission jurisdiction.  

B. Application.  
39. Applicants request that the Commission:  (a) find that the transfer of assets is not contrary to the public interest; (b) grant the Application; (c) authorize LDW Company to transfer all assets used to provide water utility service to LDW Authority; and (d) authorize LDW Company to cease providing water utility service in Colorado after the closing of the transfer transaction.  

1. Authorization to Transfer Assets.  

40. LDW Company seeks authority to transfer  

[a]ll assets listed in Tables 1, 2, 3 and 4 of the August 28, 2007, asset enumeration immediately following [page 1 of Schedule VIII], all accounts receivable, the CIF [Capital Improvement Fund escrow] account, together with all other assets owned by or used in the operations of Lake Durango Water Company by LDWC, [Robert P.] Johnson and any affiliate or subsidiary owned or controlled in part by Johnson or a Johnson family member.  

Application and Petition at Schedule VIII at 1.  

a. Applicable Standard.   

41. Section 40-5-105(1), C.R.S., establishes the Commission's jurisdiction in this matter.  As pertinent here, that section provides that the assets of a public utility "may be sold ... as other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe[.]"  Rule 4 CCR 723-5-5104(b)(IV) contains the standard for review of a transfer of water utility assets:  the Commission must find that "the transaction which is the subject of [an] application [to transfer assets] is not contrary to the public interest."  

42. The 

Commission has consistently held that, to meet [the not contrary to the public interest] standard, the entity acquiring the utility assets, and intending to operate the utility, must establish that it is fit -- financially, operationally, and otherwise -- and is ready, willing, and able to operate the utility assets being acquired.  

Decision No. C08-0204 at ¶ 97 (emphasis supplied).  The focus is on the fitness of the transferee in order to assure that, if approved, transfer of the utility's assets does not harm the utility's ratepayers.  Although LDW Authority may not be a regulated entity following the asset transfer, the rationale (i.e., protection of the utility's ratepayers) nonetheless applies in this case because the Commission has jurisdiction over the proposed asset transfer and, in an appropriate circumstance, could refuse to allow an asset transfer if it would be contrary to ratepayers' interest because the transferee was unfit.  Thus, LDW Authority (the transferee) must establish that it is fit -- financially, operationally, and otherwise -- to provide, and that it is ready, willing, and able to provide, water service in the geographic area now served by LDW Company.  

b. Fitness of LDW Authority.  

43. Turning to financial fitness, Schedule III of the Application and Petition is LDW Authority's financial plan for 2008.  Exhibit B to Dr. Butler's testimony is LDW Authority's financial plan for 2009.  These plans appear to be sound.  In addition, LDW Authority has been approved for a $500,000 grant from the Colorado Department of Local Affairs Energy Impact Fund.
  Further, LDW Authority plans either to issue a revenue bond for $2,500,000
 or to apply for a $2,500,000 loan from the Drinking Water Revolving Fund administered by the Colorado Water and Power Authority.  Further, LDW Authority has specific plans for charges that are necessary on a going-forward basis.
  Finally, as a governmental entity, LDW Authority must work toward developing and maintaining adequate reserve funds.  

44. Turning to operational fitness, LDW Authority has no experience operating a water system because it was created to purchase and to operate the LDW Company system.  As set out in Dr. Butler's testimony, however, LDW Authority has specific plans for operation of the system following the asset transfer.
  In addition, LDW Authority has available to it the expertise of Durango West Metropolitan Districts No. 1 and No. 2 acquired over their approximately 30 years of experience operating public water systems.  Further, LDW Authority has access to the Colorado Water Quality Control Division's department established to assist small water systems with engineering and managerial expertise.  Finally, LDW Authority may receive assistance from the government of La Plata County in areas such as budgets, financials, and projections.  

45. LDW Authority will take steps to assure a seamless and transparent-to-customers transition from LDW Company ownership to LDW Authority ownership.  LDW Authority will retain LDW Company contract personnel.  

46. Turning to other fitness considerations, LDW Authority will provide public information about its operations and finances.  It is subject to the Colorado Open Meetings Law and to the Colorado Open Records Act.  It will set up a website that will include, for example, meeting notices, minutes, budgets, and contact information.  LDW Authority will maintain its financial records in accordance with Generally Acceptable Accounting Principles.  It plans to have a rate relief policy, adopted after analysis and consultation, to assist customers in need.  

47. The Board's letter in support of the Application and Petition stated the Board's belief that "it [is] in the best interest of our citizens who receive water from Lake Durango that the water provider be a public entity, i.e., the Lake Durango Water Authority."  

48. The record contains additional evidence, not recited here, that supports LDW Authority's fitness.  

49. The Joint Applicants bring the Application pursuant to the provisions of § 40-5-105(1), C.R.S.  As discussed above, the standard which the Applicants must meet is a showing that the asset transfer is not contrary to the public interest.  

50. The ALJ finds that the LDW Authority is fit (financially, operationally, and otherwise) to operate the assets being acquired.  

51. The ALJ finds that LDW Authority is ready, willing, and able to operate the assets being acquired.  

52. The ALJ finds that the Joint Applicants have established the fitness of LDW Authority to operate the water utility assets to be transferred to it.  

53. The ALJ finds it unnecessary to impose a condition on the asset transfer.  

54. The ALJ finds that the Joint Applicants have established that the asset transfer is not contrary to the public interest.  

2. Authorization to Discontinue Water Utility Service.  

55. LDW Company requests authorization to cease providing water utility service after the asset transfer closes.  Given that LDW Company will no longer own any assets with which to provide water utility service after the transaction closes, the ALJ finds that the record supports granting the requested authorization, provided the authorization is subject to two conditions.  

56. To permit the Commission and affected persons to know the date on which LDW Company is no longer a public utility in Colorado, the authorization for LDW Company to cease providing water utility service will be subject to the following condition:  LDW Company will be ordered to make a filing informing the Commission of the date of the closing of the asset transfer transaction and of the date on which LDW Company transfers to LDW Authority the regulated water utility assets now held by LDW Company.  LDW Company will be ordered to make this filing on or before September 30, 2009, but in no event later than 30 days following the close of the asset transfer transaction.  

57. An additional condition on the authorization to cease providing water utility service is set out below.  See discussion regarding the Capital Improvement Fund Escrow Account, infra.  

C. Petition for Declaratory Order.  
58. Petitioners ask the Commission to grant their Petition and to issue an order declaring that,  

upon the sale and transfer ...[,] neither the Assets transferred, once in the hands of [LDW] Authority, nor the [water] service subsequently provided by [LDW] Authority shall be subject to the Commission's jurisdiction.  

Application and Petition at 18.  Petitioners also seek a declaration that, "[b]ecause [LDW] Authority neither has nor is required to have geographical boundaries, the [LDW] Authority is exempt from Commission jurisdiction wherever it operates."  Id. at 24.  

59. Rule 4 CCR 723-1-1304(i) governs petitions for declaratory orders.  As pertinent here, Rule 4 CCR 723-1-1304(i)(II) provides that the "Commission may issue a declaratory order ... to remove an uncertainty affecting a petitioner with regard to any ... statutory provision[.]"  

60. By virtue of constitutional and statutory authority,
 the Commission "is conferred with exclusive regulatory powers over all public utilities."  Decision No. C02-1484 at ¶ 10.  Consistent with the exercise of that authority, the Commission has the authority to determine whether an entity is subject to Commission jurisdiction.  See, e.g., Decision No. C02-0424 (declaring certain transportation services not to be subject to Commission jurisdiction).  

61. For the Commission to issue a declaratory order, there must be an actual, existing legal question because declaratory orders are not to be used to resolve nonexistent questions or to obtain advisory opinions.  Decision No. R05-0102-I and authorities cited.  Whether to grant a petition for declaratory order rests in the Commission's sound discretion.  

62. Petitioners ask that the Commission determine the legal status of LDW Authority (i.e., whether it will be a public utility subject to the Commission's jurisdiction) if it purchases and operates the water system now owned and operated by LDW Company.  The Memorandum of Agreement, the document that contains the terms of the sale of the water utility assets,
 and the second condition precedent to consummation of the transfer transaction (i.e., a Commission determination that LDW Authority will not be subject to Commission jurisdiction after the asset transfer) establish that this is a concrete question ready for decision.  These same factors establish an existing uncertainty as to the applicability of the Public Utilities Law to LDW Authority, an uncertainty that the Commission may address by means of a declaratory order.  

63. The ALJ finds that the question presented is justifiable.  The ALJ finds that issuing a declaratory order in this case will end the existing uncertainty.  The ALJ finds that the Commission should grant the Petition and should issue a declaratory order in this proceeding.  

64. The next question is:  should the Commission declare that LDW Authority will not be subject to the Commission's jurisdiction when it owns and operates the water system (that is, after the asset transfer)?  The answer is found by applying the analytical method prescribed by the Colorado Supreme Court in Board of County Commissioners of Arapahoe County v. Denver Board of Water Commissioners, 718 P.2d 235 (Colo. 1986) (Denver Water Board).  For the reasons discussed below, the Commission should declare that LDW Authority will not be subject to the Commission's regulatory jurisdiction following the asset transfer, at least to the extent that it provides water service within La Plata County, Colorado.  

65. The first step in the Denver Water Board analysis is to determine whether, after the asset transfer, LDW Authority will meet the definition of "public utility" found in § 40-1-103(1)(a), C.R.S.  Petitioners concede that, after the asset transfer, LDW Authority will meet the statutory definition.  Consequently, the ALJ finds that, after the asset transfer, LDW Authority will meet the definition of public utility.  

66. Having determined that LDW Authority will meet the definition of public utility, the second step in the Denver Water Board analysis is to determine "whether either the constitution or statutes have created an exemption from regulation for" LDW Authority.  Denver Water Board, 718 P.2d at 244.  See also § 40-1-103(1)(b)(II), C.R.S. ("Nothing in articles 1 to 7 of [title 40] shall be construed to apply to ... [e]xemptions provided in the constitution of the state of Colorado relating to municipal utilities[.]").  

67. To ascertain the constitutional or statutory provisions that may apply, one must determine what type of entity LDW Authority is.  Petitioners argue (Application and Petition at 22-24) that LDW Authority is a municipality or a municipal corporation.  The ALJ agrees, at least insofar as municipality is used in the pertinent constitutional provisions.  

68. Section 29-1-204.2(1), C.R.S., provides, as pertinent here:  

Any combination of municipalities, special districts, or other political subdivisions of this state that are authorized to own and operate water systems or facilities ... may establish, by contract with each other, a separate governmental entity, to be known as a water ... authority, to be used by such contracting parties to effect the development of water resources, systems, or facilities ... in whole or in part for the benefit of the inhabitants of such contracting parties or others at the discretion of the board of directors of the water ... authority.  

(Emphasis supplied.)  The powers of a water authority created pursuant to § 29-1-204.2(1), C.R.S., are set out in § 29-1-204.2(3), C.R.S.  These powers include (for example) the authority to develop, to acquire, to own, and to operate water systems; the authority to have employees; the authority to contract; the authority to fix, to maintain, and to revise the fees, rates, and charges for water service; the authority to enter into leases; and the authority to incur debts, obligations, and liabilities.  

69. As relevant here, § 29-1-204.2(4), C.R.S., provides that the  

separate governmental entity established [pursuant to § 29-1-204.2(1), C.R.S.,] shall be a political subdivision and a public corporation of the state, separate from [the political subdivisions that created it].  It shall have the duties, privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate.  

(Emphasis supplied.)  

70. Each Establishing Member
 is a political subdivision of the state, and each has the authority to own and to operate water systems.  Thus, § 20-1-204.2, C.R.S., authorizes them to create an entity called a water authority, which they did when they created LDW Authority by the Establishment Agreement dated December 18, 2007.
  By statute, LDW Authority is a separate governmental entity that performs, or will perform after the asset transfer, the municipal function of owning and operating a water system for the benefit of the Establishing Members' inhabitants, among others.  

71. The ALJ views the issue of whether LDW Authority is a municipal corporation through the lens of Decision No. 87291 (August 5, 1975), in which the Commission decided that Platte River Power Authority (Power Authority), a governmental entity, is a municipal corporation or municipality exempt from Commission jurisdiction.  

72. The Power Authority was (and is) a separate governmental entity created pursuant to § 29-1-204, C.R.S., by three Colorado cities for the purpose of owning and operating generating plants and transmission lines to deliver electric power to the cities and their inhabitants.  In Application (Docket) No. 28370, the Power Authority, a non-profit corporation subject to the Commission's regulatory jurisdiction, sought authorization to transfer its electric utility assets to the Power Authority, the separate governmental entity.  In Application (Docket) No. 28381, the Power Authority, the governmental entity, sought either authorization to acquire the electric utility assets of the Power Authority, the non-profit corporation, or a declaration of no Commission jurisdiction over the rates and securities of the Power Authority, the governmental entity.  In Application (Docket) No. 28382-Securities, the Power Authority, the governmental entity, sought either authorization to issue securities or a declaration of no Commission jurisdiction over the securities of the Power Authority, the governmental entity.  Decision No. 87291 was a decision on reconsideration in these proceedings.  

73. After a review of the facts, which closely parallel the facts in the case at bar, the Commission considered the question of whether the Power Authority, the governmental entity, is a municipality.  The Commission began by observing that,  

[i]n the strict and traditional sense, the Power Authority is not a municipality inasmuch as it is not an entity instituted by the inhabitants of a city or town for the purposes of local government within a specified geographical area.  However, in recent years the term "municipal" has been used in a broader sense to include every corporation formed for governmental purposes so as to embrace counties, towns, school districts, and other governmental divisions of the state.  There is no uniformity in court decisions with respect to whether or not various types of special purpose districts or entities are considered municipal corporations, though the weight of authority appears to be on the side of the proposition that such districts created where authorized by state legislators are considered municipal corporations or, at least, quasi-municipal corporations.  

 
In Colorado, it would appear that both elements of the State Constitution and the case law ascribe the broader meaning to the phrase "municipal corporation."  

Decision No. 87291 at 9-10 (internal citations and footnote omitted).  After a review of applicable Colorado constitutional provisions, statutes, and case law, the Commission  

noted that Section 29-1-203.1(4) provides that the separate governmental entity (i.e., the Power Authority) has the duties, privileges, immunities, rights, liabilities, and disabilities of a public body politic and corporate and is a political subdivision of the state.  In the broad sense of the term, it seems clear that the Power Authority is a municipal corporation, thus entitled to the municipal exemption set forth in Article XXV [of the Colorado constitution].  

Id. at 11.  The Commission concluded that it  

has no jurisdiction with respect to Application No. 28381 and Application No. 28385-Securities because of the fact that Platte River Power Authority (a separate governmental entity) is a municipally-owned utility, and a political subdivision and a public corporation of the state which has the duties, privileges, immunities, rights, liabilities, and disabilities of a public body politic.  Consequently, it is exempt from the jurisdiction of this Commission by virtue of Article XXV of the Constitution of Colorado.  

Id. at 12.  The Commission dismissed the two referenced applications for lack of jurisdiction.  

74. In all relevant particulars, the provisions of § 29-1-204, C.R.S., pursuant to which the electric power authority, the Platte River Power Authority was created, correspond to provisions of § 29-1-204.2, C.R.S., pursuant to which the water authority LDW Authority was created.  Both the Power Authority and LDW Authority are governmental entities separate from the governmental entities that created them, and both are political subdivisions of the state and are public corporations.  Each has, as pertinent, the duties, privileges, and immunities of a public body politic and corporate.  Each was created to supply a municipal service to the inhabitants of the establishing governmental entities:  the Power Authority to provide electricity and LDW Authority to provide water.  

75. For these reasons, Decision No. 87291 is highly persuasive, and perhaps controlling, authority and will be followed in the instant docket.  The ALJ finds that, at least to some degree, that the LDW Authority is a municipality or municipal corporation.  

76. Having determined that, at least to some degree, LDW Authority is a municipality or municipal corporation, one can ascertain the constitutional or statutory provisions that may limit the Commission's regulatory jurisdiction.  

77. Article V, § 35 of the Colorado Constitution mandates that the legislature  

shall not delegate to any special commission ... any power to make, supervise or interfere with any municipal improvement, money, property, or effects, ... or perform any municipal function whatever.  

The Commission is a special commission within the meaning of that section.  Town of Holyoke v. Smith, 75 Colo. 286, 226 P. 158 (1924).  In addition, article XXV of the Colorado Constitution vests in the Commission the authority to regulate utilities, subject to the following pertinent limitation:  "nothing herein shall be construed to apply to municipally owned utilities."
  

78. The Colorado Supreme Court has interpreted the cited constitutional provisions to proscribe the Commission's regulation of utility services provided by a municipality within its boundaries.  Denver Water Board, 718 P.2d at 244, and authorities cited there.  LDW Authority is a municipality or a municipal corporation providing utility service.  La Plata County has the largest geographical area of the three Establishing Members, and the other two Establishing Members are situated entirely within La Plata County.  The ALJ finds that the boundaries of La Plata County are the relevant municipal boundaries.  Thus, as to LDW Authority's provision of water service within La Plata County, the ALJ finds that, following the asset transfer, the Commission will have no regulatory jurisdiction over LDW Authority.  

79. Petitioners seek a much broader declaratory ruling.  "Because [LDW] Authority neither has nor is required to have geographical boundaries, [Petitioners seek a declaration that] the [LDW] Authority is exempt from Commission jurisdiction wherever it operates."  Application and Petition at 24 (emphasis and italics supplied).  They offer the following argument in support of their broad request.  

80. As a general matter, utility service provided by the municipality outside its boundaries is subject to Commission jurisdiction unless there is a statute to the contrary.  Denver Water Board, 718 P.2d at 244.  When applicable, § 31-35-402, C.R.S., is such a statute.  

81. Section 31-35-401, C.R.S., defines "municipality" as a city or town "and includes any quasi-municipal corporation formed principally to acquire, operate, and maintain water facilities or sewerage facilities or both."  With respect to water service, § 31-35-402(1)(b), C.R.S., authorizes a municipality (as defined in § 31-35-401, C.R.S.) to provide water service to users inside and outside municipal boundaries.  Section 31-35-402(1)(f), C.R.S., prohibits an agency, bureau, board, commission, or official (other than the governing board of the municipality) from regulating the water service provided by a municipality.  "Given this clear expression of intent by the legislature that a municipality's governing body is to retain sole control over extraterritorial water service without interference from any source," the Colorado Supreme Court has determined that this Commission lacks "authority to regulate municipally owned water service."  Denver Water Board, 718 P.2d at 246.  

82. For the Commission to issue a declaratory order, there must be an actual, existing controversy and legal issue because declaratory orders cannot be used either to resolve nonexistent questions or to obtain advisory opinions.  Decision No. R05-0102-I and authorities cited.  

83. Based on the available information, it appears that, at present, LDW Authority does not plan to provide water service outside La Plata County.  Petitioners' request for a broad declaratory ruling rests on speculation -- and, thus, seeks resolution of a nonexistent controversy or issue -- to the extent it asks the Commission to consider water service in any area outside La Plata County.  Petitioners' request for a Commission determination that LDW Authority will be exempt from Commission regulatory jurisdiction wherever it operates is premature; is based on a hypothetical situation; and, if granted in this proceeding, will result in the Commission's issuing an advisory opinion.  For this reason, the ALJ finds that, in the exercise of discretion, the broad declaratory order sought by Petitioners should not be granted.  

84. The decision not to grant the requested broad declaratory order does not foreclose Commission consideration of this question in the future.  Should LDW Authority desire to offer water service outside La Plata County, it may seek a declaratory order with respect to the Commission's regulatory jurisdiction over that water service when the circumstances are known and the issue is ripe.  In that situation, the Commission can consider the jurisdictional issue in a non-hypothetical context.
  

D. Capital Improvement Fund Escrow Account.  
85. In addition to the revenues collected by LDW Company through its wholesale and retail rates, LDW Company has a Capital Improvement Fund (CIF) Escrow Account created by the Settlement Agreement in Dockets No. 03S-052W and No. 02A-629W and approved by the Commission in Decision No. R03-1022.  The CIF is  

a separate, segregated trust account established for the benefit of [LDW Company]'s customers and managed by an escrow agent.  Reasonable escrow agent fees, such as administrative fees, [are] paid from the CIF.  CIF Revenues ... include (a) Premium Revenue, as described in [the Settlement Agreement and LDW Company's tariffs]; (b) any Service Commitment Fees implemented and collected in accordance with [the Settlement Agreement and LDW Company's tariffs]; (c) any Standby Fees implemented and collected in accordance with [the Settlement Agreement and LDW Company's tariffs]; and (d) any surcharges implemented and collected for the Lightner Creek Project in accordance with [the Settlement Agreement and LDW Company's tariffs].  

 
The CIF [is] designed and reserved for Commission-approved (a) customer rebates, (b) acquisitions of water supply, or (c) major system infrastructure additions and improvements.  

Decision No. R03-1022 at Attachment (i.e., Settlement Agreement) at 6 (emphasis supplied).  The CIF Escrow Account is governed by a provision of the Settlement Agreement that states:  

Expenditures from the CIF shall be proposed by means of an application to the Commission, pursuant to the Commission's Rules, setting forth the specific desired use or uses of CIF Revenues.  [LDW Company] will submit any plans for use of CIF Revenues to Staff for Staff's input and discussion prior to making any such application to the Commission.  No expenditure of CIF Revenues shall occur without prior Commission approval.  

Id. at 7 (emphasis supplied).  

86. The CIF Escrow Account is one of the water utility assets to be transferred to LDW Authority.  As discussed above, LDW Authority will not be subject to Commission jurisdiction when it provides water service within La Plata County.  Yet, the terms of the Escrow Account explicitly require Commission approval before CIF money can be used.  It is necessary (a) to eliminate any confusion about Commission involvement in the use of, or access to, the funds in the CIF Escrow Account following the asset transfer and (b) to assure that LDW Authority will have full access to the Escrow Account as necessary to provide water service within La Plata County.  Accordingly, as a condition of the authorization to cease water utility service, LDW Company will be ordered to amend the documents that created the CIF Escrow Account to remove all references to Commission approval of use of CIF Escrow Account funds, and all references to Commission or Commission Staff involvement in access to the CIF Escrow Account funds, insofar as the funds are to be used by LDW Authority to provide water service within La Plata County.  LDW Company will be ordered to make a filing informing the Commission of the amendment of the CIF Escrow Account documents.  LDW Company will be ordered to make this filing on or before September 30, 2009, but in no event later than 30 days following the close of the asset transfer transaction.  

IV. CONCLUSIONS  
87. The Commission has jurisdiction over the subject matter of this proceeding and over the Joint Applicants.  Section 40-5-105(1), C.R.S.; Rule 4 CCR 723-5-5104.  

88. LDW Authority is fit, willing, and able -- financially, operationally, and otherwise -- to own and to operate the water utility assets now owned by LDW Company, which assets are used to provide regulated water service.  

89. The transfer of water utility assets from LDW Company to LDW Authority is not contrary to the public interest.  

90. LWD Authority's acquisition of LDW Company's water utility assets is not contrary to the public interest.  

91. The Application for authority to transfer water utility assets should be granted.  

92. LDW Company should be authorized to transfer all of its water utility assets to LDW Authority.  

93. Subject to the two conditions discussed above, the Application for authority for LDW Company to discontinue water utility service after the closing of the asset transfer transaction should be granted.  

94. Subject to the two conditions discussed above, LDW Company should be authorized to cease providing water utility service after the closing of the asset transfer transaction.  

95. The Petition for Declaratory Order should be granted.  

96. The Commission should declare that, following the transfer of the water utility assets to LDW Authority, LDW Authority will be not subject to the Commission's regulatory jurisdiction and that this declaration is limited to LDW Authority's providing water service within La Plata County, Colorado.  

97. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

V. ORDER  
A. The Commission Orders That:  
1. The Consolidated Verified Joint Application for Approval of Transfer is granted, subject to the conditions set out below.  

2. Lake Durango Water Company, Inc. (LDW Company), is authorized to transfer all its water utility assets to Lake Durango Water Authority (LDW Authority) pursuant to the Memorandum of Agreement dated July 17, 2007.  

3. Subject to the conditions set out below, LWD Company is authorized to cease providing water utility service in Colorado after the closing of the asset transfer transaction pursuant to the Memorandum of Agreement dated July 17, 2007.  

4. As a condition on the authority to cease providing water utility service in Colorado, LDW Company shall make a filing with the Commission informing the Commission of the date of the closing of the asset transfer transaction and of the date on which LDW Company transferred its water utility assets to LDW Authority.  LDW Company shall make this filing on or before September 30, 2009, but in no event later than 30 days following the closing of the asset transfer transaction approved by this Decision.  

5. As a condition on the authority to cease providing water utility service in Colorado, LDW Company shall amend the documents that created LDW Company's Capital Improvement Fund Escrow Account.  The amendment shall reflect the fact that the Commission no longer supervises access to or use of the Capital Improvement Fund Escrow Account funds to the extent that the Capital Improvement Fund Escrow Account funds are used by LDW Authority to provide water service within La Plata County, Colorado.  On or before September 30, 2009, but in no event later than 30 days following the closing of the asset transfer transaction approved by this Decision, LDW Company shall make a filing with the Commission informing the Commission of the amendment and of the date on which the amendment was made.  
6. The Joint Petition for Declaratory Judgment is granted, consistent with the discussion above.  

7. Following the asset transfer transaction pursuant to the Memorandum of Agreement dated July 17, 2007 and satisfaction of the two conditions stated above, LDW Authority is not subject to Commission regulatory authority when, and to the extent that, LDW Authority provides water service within La Plata County, Colorado.  

8. The request in the Joint Petition for Declaratory Judgment that the Commission declare LDW Authority to be exempt from Commission regulatory jurisdiction wherever LDW Authority operates is denied except as stated in Ordering Paragraph No. 7.  

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The filing includes nine schedules, one of which is intentionally blank.  


�  LDW Company and LDW Authority also requested that the Commission treat the Application, together with the appended schedules, as a detailed summary of testimony supporting the Application sufficient to meet the requirements of § 40-6-109.5(1), C.R.S., and to trigger the timeframe contained in that statute.  This request was denied in Decision No. R08-0641-I.  


�  That Order also clarified language in the Notice. 


�  Depending on the context, this Decision refers to LDW Company and LDW Authority, collectively, as the Applicants, Joint Applicants, and Petitioners.  


�  Dr. Butler holds a doctorate in Natural Resource Policy, a combination of water law, economics, hydrology, and water quality management, from the University of Michigan, Ann Arbor.  He is a self-employed water resources consultant.  Dr. Butler is the Chair of the LDW Authority Board of Directors.  


�  Appended to the testimony are two attachments.  On November 21, 2008, LDW Authority filed a corrected Attachment B to Dr. Butler's testimony.  


�  On December 9, 2003, LDW Company filed an application for a CPCN; this filing commenced Docket No. 03A-522W.  Following an almost five-year period during which the proceeding was held in abeyance for a variety of reasons (see Decision No. R08-1089 for a recitation of the docket's procedural history), the application for a CPCN was dismissed without prejudice and Docket No. 03A-522W was closed by Decision No. R08-1089.  


�  Schedule VIII of the Application and Petition enumerates LDW Company's water utility assets.  


�  The Establishment Agreement is Schedule V to the Application and Petition.  


�  Collectively, these three entities are the Establishing Members or Members.  


�  The grant may be used:  (a) to begin the repair of some existing deficiencies identified in the LDW Company system; (b) to provide funds for a rate study; (c) to pay some costs associated with the formation of LDW Authority; and (d) to pay some costs of the asset acquisition due diligence.  


�  LDW Authority estimates a 20-year amortization period.  


�  These charges are in addition to the water rates.  


�  For example, LDW Authority will retain the services of the individuals who, at present and under contract, operate LDW Company's water system and perform its office and administrative functions.  Thus, LDW Authority will have experienced personnel who are familiar with the operation of LDW Company and its water system.  


�  These are article XXV of the Colorado Constitution and title 40 of the Colorado Revised Statutes.  


�  See Application and Petition at Schedule VI at 2-4 (Purchase and Sale of Assets).  


�  The Establishing Members are La Plata County, Durango West Metropolitan District No. 1, and Durango West Metropolitan District No. 2.  


�  This agreement is Schedule V to the Application and Petition.  


�  These constitutional protections are reflected in § 40-1-103(1)(b)(II), C.R.S.  


�  There is the question of whether the definition of "municipality" in § 31-35-401, C.R.S., includes a water authority created pursuant to § 29-1-204.2(4), C.R.S. (such as LDW Authority).  Because she finds that the request for a broad declaratory order, if granted, would result in an advisory opinion, the ALJ does not reach this question.  Should LDW Authority seek (in a future proceeding) a declaratory order with respect to the Commission's jurisdiction over LDW Authority's providing water service outside La Plata County, the question of whether LDW Authority falls within the definition of "municipality" in § 31-35-401, C.R.S., will need to be addressed.  
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