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I. statement

1. On December 18, 2008, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone), filed an application for Commission approval to voluntarily suspend its common carrier operations provided under Certificate of Public Convenience and Necessity PUC No. 20195 for a period of 12 months (Application).  In addition, Keystone requested a grant of its Application after ten days’ notice and without a hearing.  

2. On December 23, 2008, in its Weekly Meeting, the Commission, by minute entry, shortened the notice period in this matter to ten days.  Subsequently, on January 14, 2009, the Commission, at its Weekly Meeting again shortened the notice period to six days from that date.

3. During the intervention period, numerous parties and entities filed comments presenting their concerns regarding Keystone’s Application.  While the comments generally referenced the authors’ trepidation of the proposed suspension of service, only one party expressly sought intervenor status in the matter.  Mr. Craig S. Suwinski filed his request to intervene in this matter on January 15, 2009.  Mr. Suwinski points to what he characterizes as various shortcomings of the Application.  Mr. Suwinski represents that his interests are directly affected by the Application to suspend common carrier authority.  Mr. Suwinski is further concerned that the Application fails to disclose fully why the suspension is sought.  Mr. Suwinski also requests a hearing be held in this matter.  

4. Rule 1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  In addition, Rule 1401(e)(I) requires that a notice of intervention as of right in a transportation carrier application proceeding shall:

include a copy of the motor vehicle carrier’s letter of authority, shall show that the motor vehicle carrier’s authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.

5. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

6. While Mr. Suwinski’s status does not entitle him to intervene as of right in this matter, the issues he raises in his pleading indicate that the Application will substantially affect his pecuniary and tangible interests, and that his intervention rises above a mere subjective interest in the issues.  Therefore, the undersigned Administrative Law Judge (ALJ) finds good cause to grant Mr. Suwinski’s request to permissively intervene in this docket.

7. As indicated above, various individuals and entities in and around the Keystone area filed comments regarding the proposed Application.  However, none of those parties expressly sought intervenor status in this matter.  In addition to the various individual comments received through the Commission’s website, entities submitting written comments include: Keystone Ranch Homeowners Association; Mountain Escapes, Inc.; Key to the Rockies Lodging Company; Keystone Citizens League; and Snake River Village Homeowners Association.  Because of the large number of comments received, the ALJ finds it appropriate to provide additional time for any party who filed written comments to file a petition to intervene in this matter.  Therefore, any party wishing to intervene in this docket may file a Petition to Intervene Out of Time no later than the close of business on February 26, 2009.  Any party filing such a petition must follow proper procedures regarding the filing, including serving a copy on the Applicant’s legal counsel.  It is expected that a party filing a petition to intervene will follow the Commission’s Rules of Practice and Procedure, especially Rules 4 Code of Colorado Regulation (CCR) 723-1-1202, 1203, 1204, 1205, and 1401(c) (as indicated below in footnote 5, a copy of the rules may be obtained on the Commission’s website or a hardcopy may be obtained from the Commission offices).  Parties must also state good cause for late-filing the petition.  A determination will be made regarding any such petitions at the pre-hearing conference indicated below.  Keystone will have an opportunity to offer argument opposing any late-filed petition at the pre-hearing conference.

8. On January 29, 2009, the Commission issued Decision No. C09-0087 in which it deemed the Application complete and referred the matter to the undersigned ALJ.  As part of that referral, the Commission indicated that the Application “raises issues beyond the mere desire of Keystone Resort to suspend certain operations.” See, Decision No. C09-0087 at ¶11.  As part of the Application, the Commission further specified that an evaluation is necessary to determine “whether the instant application serves the public interest of ensuring that everyone in Keystone can obtain transportation service and whether a global solution can be crafted within this proceeding.”  Id.  In addition, the Commission determined that the analysis of the Application “must consider the interplay between the large number of contracts held by Keystone and the economic feasibility of a competing common carrier.”  Id. at ¶12.  The Commission desires to have a “comprehensive approach to what has evolved into a unique problem in Colorado transportation policy.”  Id.

9. Therefore, it is appropriate to hold a pre-hearing conference to address several issues.  Primarily, the parties should be prepared to discuss the scope of the case in light of the comments raised by the Commission in Decision No. C09-0087.  The parties should also be prepared to discuss and set dates for a hearing on the Application.  The Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony that is pre-filed, or should be presented through oral testimony that is given during the hearing.  If the testimony will be presented orally at hearing, then, for each witness, a detailed summary of testimony will be filed.
  Resolution of this issue will influence the procedural schedule.

10. The Parties must also be prepared to discuss the following:  (a) the date by which Applicant will file its written question-and-answer direct testimony (or a detailed summary of its direct testimony) and copies of the exhibits it will offer in its direct case; (b) the date by which Intervenor will file its written question-and-answer answer testimony (or a detailed summary of its answer testimony) and copies of the exhibits it will offer in its case; (c) the date by which Applicant will file its written question-and-answer rebuttal testimony (or a detailed summary of its rebuttal testimony) and copies of the exhibits it will offer in its rebuttal case; (d) the date by which each Party will file its corrected written question-and-answer testimony and exhibits or will file its updated detailed summary of testimony; (e) the date by which each Party will file its prehearing motions;
 (f) the date for a final prehearing conference, if one is necessary; (g) the date by which the Parties will file any stipulation reached;
 (h) the hearing dates;
 and (i) whether the Parties wish to make oral closing statements at the conclusion of the evidentiary hearing.

11. The Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.

12. A Party may raise any additional issue.

13. The undersigned ALJ expects the Parties to come to the prehearing conference with proposed dates, including hearing dates, for the procedural schedule.  The Parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all Parties.

14. The ALJ expects the Parties to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.

15. A pre-hearing conference in this matter will be scheduled for March 5, 2009 at 9:00 a.m. 

16. On January 30, 2009, Keystone filed a Motion to Schedule a Pre-hearing Conference and for Extension of Time to File Witness List and Exhibits.  Keystone requests an extension of time to a date to be set at the pre-hearing conference.  On February 9, 2009, Mr. Suwinski filed a response to Keystone’s motion and a notice of concurrent address.  Mr. Suwinski does not oppose Keystone’s request.  However, Mr. Suwinski does suggest that a competent attorney be appointed to participate in the hearing to properly present evidence and conduct cross-examination so the ALJ can adjudicate the legal and factual questions posed by the Commission in its Order referring this matter.  

While Mr. Suwinski’s suggestion is well taken, such an appointment does not appear to be an option.  Such a procedure is highly unusual as it is not certain which party would be represented by the attorney, especially since the suggestion includes the attorney’s participation in cross-examination and presentation of evidence.  The ALJ also harbors concerns regarding who would bear the costs of utilizing an independent attorney in the manner suggested.  The ALJ suggests that Mr. Suwinski retain his own attorney to address the issues suggested.  Mr. Suwinski’s concurrent address is also noted and all filings requiring service of process shall be mailed to Mr. Suwinski’s address in Keystone:  53 Last Chance Lane, Keystone Colorado 

17. 80435-7810, as well as the following address:  90 Shorecrest Circle, Grosse Pointe Shores, Michigan 48236.  

18. Regarding Keystone’s motion, the undersigned ALJ finds good cause to grant the motion and the time for filing its Witness List and Exhibits will be determined at the pre-hearing conference.

II. ORDER

A. It is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:


DATE:

March 5, 2009


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room




1560 Broadway, Suite 250




Denver, Colorado

2. The Petition to Intervene filed by Mr. Craig S. Suwinski is granted.

3. The request by Mr. Suwinski to appoint legal counsel to litigate this matter is denied consistent with the discussion above.

4. The Motion to Schedule a Pre-hearing Conference and for Extension of Time to File Witness List and Exhibits filed by Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone) is granted.

5. Procedural dates, including the time for Keystone to file its Witness List and Exhibits will be determined at hearing.

6. Any Petitions to Intervene Out of Time must be filed with the Commission and served on Keystone’s legal counsel no later than the close of business on February 26, 2009.

7. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� The detailed summary of testimony will include at least significant disclosure of the content of the testimony, of the background of the witness, and of the witness's conclusions or recommendations (and the basis for each conclusion or recommendation).  


�  This date can be no later than seven calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  


� The length of the hearing will depend, to a large degree, on whether written question-and-answer testimony is prefiled.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc� and may be obtained in hard copy from the Commission's Records Management Unit.  
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