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I. statement  

1. On November 24, 2008, the City of Grand Junction (Applicant), filed a Verified Application for an order authorizing the construction of a new grade-separated overpass in Grand Junction, Colorado and allocating the cost of that overpass between Applicant and the Union Pacific Railroad Company (UPRR).  This filing commenced this docket.  

2. On December 5, 2008, the Commission gave public Notice of the Application Filed, established an intervention period, and established a procedural schedule.  The procedural schedule was vacated by Decision No. R09-0052-I.  

3. On December 31, 2008, UPRR intervened of right in this proceeding.  UPRR objects to the granting of the Application.  

4. The intervention period has expired.  No other person has filed an intervention of right or a motion for leave to intervene.  

5. The Intervenor is UPRR.  Applicant and Intervenor, collectively, are the Parties.  

6. By Decision No. C09-0025, the Commission assigned this docket to an Administrative Law Judge (ALJ).  

7. By Decision No. C09-0025, the Commission deemed the Application complete as of January 7, 2009.  By a filing on February 5, 2009, Applicant waived the provisions of § 40-6-109.5, C.R.S.  In that filing, assuming the proceeding is bifurcated and the proposed procedural schedules are adopted, Applicant requests a Commission order authorizing the construction of a new grade-separated overpass in Grand Junction, Colorado on or before August 5, 2009 and a Commission order concerning cost apportionment on or before February 5, 2010.  The Commission will attempt to meet those requested dates.  

8. On January 30, 2009, the ALJ held a prehearing conference pursuant to Decision No. R09-0052-I.  The Parties were present, were represented, and participated.  During the course of the prehearing conference, the Parties agreed that, due to already-scheduled lengthy absences from the office and other matters, the hearing in this matter should be held in October, 2009; that Intervenor will be permitted to present oral surrebuttal at the hearing; and that Applicant will be permitted, subject to certain parameters, to present oral sur-surrebuttal at hearing.  Because of uncertainty about the availability of witnesses, the Parties agreed to file a proposed procedural schedule.  

9. On February 5, 2009, Applicant filed, on one document, a Motion to Bifurcate Proceeding, Motion to Establish Procedural Schedule, and Waiver of Statutory Deadlines.
  

A.
Motion to Bifurcate Proceeding.  

10. As grounds for the Motion to Bifurcate Proceeding, Applicant states that the Application requests two distinct orders from the Commission:  (a) authorization to construct a grade-separated facility over the UPRR yard and Interstate I-70B; and (b) apportionment of the cost of a reasonably-adequate grade separation facility.  Applicant states that the two requests are related but severable, that Applicant is anxious to begin construction of the grade separation facility but needs Commission authorization before commencing construction, and that the issue of cost apportionment need not be resolved before construction begins.  Applicant also notes that bifurcation such as that requested here is not uncommon in proceedings such as the one at bar.  Further, Applicant represents that the schedule proposed in the February 5, 2009 filing, if adopted, will permit a decision on the authorization of construction to issue timely from its perspective.  Finally, Applicant represents that Intervenor does not oppose the Motion to Bifurcate.  

11. The Motion to Bifurcate states good cause.  The Commission has bifurcated other proceedings with respect to applications for approval of construction of a grade-separated facility and apportionment of costs, as Applicant proposes here.  As the motion is unopposed, granting the motion will not prejudice any party.  The Motion to Bifurcate will be granted.  The portion of the Application that requests authorization to construct the grade-separated facility will be heard first.  The portion of the Application that requests cost apportionment will be heard second.  

12. As the Motion to Bifurcate Proceeding is unopposed, response time will be waived.  

B.
Motion to Establish Procedural Schedule.  

13. Applicant proposes two complete schedules, including hearing dates, that are satisfactory to the Parties.  Applicant represents that Intervenor has no objection to adoption of the proposed procedural schedules.  Given the waiver of § 40-6-109.5, C.R.S., and the Parties' agreement, the proposed procedural schedules will be adopted, with a minor modification as set out below.  

14. As to the portion of the Application that requests authorization to construct the grade-separated facility, the procedural schedule will be:  (a) on or before April 7, 2009, Applicant will file a detailed summary of its direct testimony and copies of the exhibits it will offer at hearing; (b) on or before April 21, 2009, Intervenor will file a detailed summary of its answer testimony and copies of the exhibits it will offer at hearing; (c) on or before April 23, 2009, each Party will file its prehearing motions, if any; (d) on or before April 23, 2009, the Parties will file any stipulation reached; (e) the evidentiary hearing will be held on April 28, 2009; and (f) the Parties may present oral closing arguments immediately following the conclusion of the evidentiary hearing.  

15. Applicant will be permitted to present oral rebuttal at the evidentiary hearing.  

16. The detailed summary of direct and answer testimony required by ¶ 14, above, must include the name, address, and telephone number of the witness and complete disclosure of:  (a) the background of the witness, (b) the content of the witness's testimony, (c) the witness's conclusions and recommendations; and (d) the basis or bases for each of the witness's conclusions and recommendations.  In addition, the detailed summary of a witness's testimony must identify each exhibit to be sponsored by the witness.  

17. No final prehearing conference will be scheduled at the time.  Should one of the parties believe that a prehearing conference may be beneficial, that party may file an appropriate motion.  

18. As to the portion of the Application that requests apportionment of the costs of the grade-separated facility, the procedural schedule will be:  (a) on or before March 6, 2009, Applicant will file its direct testimony and exhibits; (b) on or before April 24, 2009, Intervenor will file its answer testimony and exhibits; (c) on or before May 29, 2009, Applicant will file its rebuttal testimony and exhibits; (d) on or before September 18, 2009, each Party will file its corrected testimony and exhibits;
 (e) on or before September 22, 2009, each Party will file its prehearing motions, if any; (f) on or before September 29, 2009, the Parties will file any stipulation reached; (g) the evidentiary hearing in this matter will be held on October 6 and 7, 2009; and (h) on or before November 4, 2009, the Parties will file post-hearing statements of position, to which no response will be permitted.  

19. Intervenor will be permitted to present oral surrebuttal at the hearing.  Applicant will be permitted, subject to certain parameters, to present oral sur-surrebuttal at hearing.  

20. No final prehearing conference will be scheduled at the time.  Should one of the parties believe that a prehearing conference may be beneficial, that party may file an appropriate motion.  

21. As the Motion to Establish Procedural Schedule is unopposed, response time will be waived.  

C.
Discovery, Service, and Other Requirements.  

22. The following provisions apply in this proceeding and to both procedural schedules.  

23. The procedures and time frames contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 govern discovery in this matter.  

24. The Parties and their witnesses will provide the decision number when referring to a Commission decision.  

25. The Parties and their witnesses will refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

26. Parties will provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

27. A party that files a prehearing motion (including a motion pertaining to discovery) will provide a copy of the motion directly to the ALJ.  A party that files a response to a prehearing motion (including a motion pertaining to discovery) will provide a copy of the response directly to the ALJ.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

28. The Parties are advised, and are on notice, that no discovery, no data request, no response to discovery, no response to data request, and no objection is to be filed with the Commission except as support for a motion pertaining to discovery, as support for response to a motion pertaining to discovery, as an exhibit to testimony, or as an exhibit at hearing.  

29. Motions pertaining to discovery issues may be filed at any time; responses will be made in writing unless otherwise ordered; and, if necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

30. If a party files testimony or exhibits (or both) under seal because the information is claimed to be confidential, that party will comply with the requirements of Rule 4 CCR 723-1-1100.  In addition, that party will provide a hard copy of the material filed under seal directly to the ALJ on the date the material is filed with the Commission.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Bifurcate Proceeding, filed by the City of Grand Junction (Applicant), is granted.  

2. Consideration of the relief sought in the Application is bifurcated into:  (a) the request for authorization to construct a grade-separated facility; and (b) the request for assignment of the costs of the grade-separated facility.  

3. The Motion to Establish Procedural Schedule, filed by Applicant, is granted.  

4. An evidentiary hearing with respect to the requested authorization to construct a grade-separated facility shall be held on the following date, at the following time, and in the following location:  

DATE:
April 23, 2009  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

5. As to the portion of the Application that requests authorization to construct the grade-separated facility, the procedural schedule is:  (a) on or before April 7, 2009, Applicant shall file a detailed summary of its direct testimony and copies of the exhibits it will offer at hearing; (b) on or before April 21, 2009, Union Pacific Railroad Company (Intervenor) will file a detailed summary of its answer testimony and copies of the exhibits it will offer at hearing; (c) on or before April 23, 2009, each Party shall file its prehearing motions, if any; (d) on or before April 23, 2009, the Parties shall file any stipulation reached; and (e) the Parties may present oral closing arguments immediately following the conclusion of the evidentiary hearing.  

6. Each detailed summary of a witness's testimony shall comply with the requirements of ¶ I.15, above.  

7. Applicant shall be permitted to present oral rebuttal at the evidentiary hearing.  

8. An evidentiary hearing with respect to the requested apportionment of the costs of the grade-separated facility shall be held on the following dates, at the following times, and in the following location:  

DATES:
October 6 and 7, 2009  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

9. As to the portion of the Application that requests apportionment of the costs of the grade-separated facility, the procedural schedule is:  (a) on or before March 6, 2009, Applicant shall file its direct testimony and exhibits; (b) on or before April 24, 2009, Intervenor shall file its answer testimony and exhibits; (c) on or before May 29, 2009, Applicant shall file its rebuttal testimony and exhibits; (d) on or before September 18, 2009, each Party shall file its corrected testimony and exhibits, if any; (e) on or before September 22, 2009, each Party shall file its prehearing motions. if any; (f) on or before September 29, 2009, the Parties shall file any stipulation reached; and (g) on or before November 4, 2009, each Party shall file its post-hearing statement of position, to which no response will be permitted.  

10. Intervenor shall be permitted to present oral surrebuttal at the evidentiary hearing.  Applicant shall be permitted, subject to certain parameters, to present oral sur-surrebuttal at the evidentiary hearing.  

11. The Parties shall make the filings and shall satisfy the discovery, service, and other requirements as set out above.  

12. Response time to the Motion to Bifurcate Proceeding is waived.  

13. Response time to the Motion to Establish Procedural Schedule is waived.  

14. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
_____________________________

Administrative Law Judge
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�  The waiver of statutory deadlines is discussed above.  


�  This is a filing date not contained in the proposed procedural schedule.  It is a filing date that the ALJ requested in Decision No. R09-0052-I.  
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