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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. The captioned application was filed with the Commission on December 17, 2008 and public notice of it was given on December 22, 2008.

2. On January 20, 2009, the Motion of KwikRide, LLC. (KwikRide) to Intervene by Permission, Notice of Opposition to the Permanent Authority Application, Entry of Appearance and to Request for Hearing was filed by KwikRide (KwikRide Intervention).  On February 2, 2009, the Applicant, Green Ride Co., Inc., doing business as Go Green Ride (Go Green), filed its Response to Motion of KwikRide, LLC to Intervene by Permission, Notice of Opposition to the Permanent Authority Application (Go Green Response).   

3. KwikRide has filed an Application for a Certificate of Public Convenience and Necessity in Docket No. 08A-479CP.  If that application is granted, the requested authority in that proceeding conflicts with the authority sought herein by Go Green.  KwikRide contends that, if granted, Go Green's Application would have a substantially adverse economic impact on the service KwikRide proposes to provide.  KwikRide seeks permissive intervention pursuant to Rule 1400(e) of the Commission’s Rules of Practice and Procedure.  KwikRide argues that this gives it a substantial interest in the subject matter of this proceeding sufficient to justify permissive intervention.

4. Go Green opposes KwikRide’s request for permissive intervention.  Go Green contends that because KwikRide did not hold a certificate in conflict with the application on the last day of the intervention period there are no circumstances under which it would have standing to intervene herein.  

5. Rule 1401 sets for the Commission’s rule regarding intervention:

(a) Except as provided by paragraph (d) of this rule, any person may file a notice of intervention as of right or a motion to permissively intervene within 30 days of notice of any docketed proceeding, unless the Commission's notice or a specific rule or statute provides otherwise. The Commission shall not enter a final decision in any docketed proceeding before the intervention period has expired. The Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements….

(c) A motion to permissively intervene shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted. For purposes of this rule, the motion must demonstrate that the subject docket may affect the pecuniary or other tangible interests of the movant (or those it may represent) directly or substantially; subjective interest in a docket is not a sufficient basis to intervene….

(e) In transportation carrier application proceedings:


(I) A notice of intervention as of right shall include a copy of the motor vehicle carrier's letter of authority, shall show that the motor vehicle carrier's authority is in good standing, shall identify the specific parts of that authority which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.


(II) A motor vehicle carrier holding either temporary or suspended authority in conflict with the authority sought in the application shall not have standing to intervene as of right, but may file a motion to permissively intervene.


(III) A person filing a notice of intervention as of right or motion to permissively intervene in temporary authority application proceedings shall, if applicable, include a description of the services the intervenor is ready, willing, and able to provide, or has provided, to the persons or class of persons supporting the application.


(IV) An intervention, whether permissive or as of right, in temporary authority application proceedings shall not constitute an intervention in a corresponding permanent authority application proceeding, unless the intervention explicitly so states.


(V) For purposes of this paragraph, "motor vehicle carrier" means "motor vehicle carrier" as defined in § 40-10-101(4), C.R.S.

6. Clearly the within application is a transportation carrier application; however, Rule 1401(e) does not apply to KwikRide’s pending request for permissive intervention because it is not currently a motor vehicle carrier and the application does not seek temporary authority.  

7. Reviewing the remainder of the rule, the Administrative Law Judge (ALJ) does not find the context to exclude applicability of general provisions from transportation application proceedings.  Thus, the matter will be decided based upon Rule 1401(c) that applies to intervention in all Commission proceedings.  

8. Principally, it must be recognized that permissive intervention is discretionary.  

9. In Decision No. R06-0599-I, the Commission summarized and interpreted Rule 1401 as currently in effect:

Rule 4 CCR 723-1401(c) allows the Commission to authorize permissive intervention to one who can demonstrate that the proceeding for which intervention is sought may directly or substantially affect his or her pecuniary or other tangible interests.  The rule specifically provides that a subjective interest in the proceeding does not provide a sufficient basis to intervene.  This is to be contrasted with the Commission’s prior, more relaxed, standards for permissive intervention which merely required a showing of a “substantial interest” in the subject matter of the proceeding.  See, 4 CCR 723-1-64(b)(1).

Decision No. R06-0599-I.

10. It is undisputed that KwikRide did not hold a certificate authorizing it to provide common carrier passenger services in conflict with the authority sought by Go Green during the applicable intervention period.  

11. Permissive intervention can be granted to those demonstrating “that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket.” Rule 1401(c).

12. As ALJ Isley summarized, 

The Commission has long held that the mere expectation of receiving a common carrier certificate in conflict with a pending application confers no standing to intervene in the application proceeding, either as a matter of right or permissively.  See, In the Matter of the Application of JTA, Inc. d/b/a Kids Kab, Decision No. R-95-884-I (denial of intervenor status to petitioner who had an application pending which overlapped the application in which intervenor status was sought); In the Matter of the Application of Thomas McEvoy d/b/a Emerald Taxi, Decision No. C97-390 (petitioner who held no authority in conflict with the application in which intervention was sought was not “interested in or affected by” the application).

In re the Application of the Mountain Men, Inc., doing business as Best Mountain Tours, Inc., 3003 South Macon Circle, Aurora, Colorado 80014, for Extension and/or Clarification and Removal of Certain Restrictions from PUC Certificate No. 7010, Decision No. R00-0098; Docket No. 99A-584CP-Extension.

13. Clearly not having met the prior standard, a pending application alone cannot meet the higher standard adopted in current rule.

14. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order. 

II. ORDER

A. The Commission Orders That:

1. The Motion of KwikRide, LLC. (KwikRide) to Intervene by Permission, Notice of Opposition to the Permanent Authority Application, Entry of Appearance and to Request for Hearing filed by KwikRide on January 20, 2009, is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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