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I. STATEMENT
1. On June 11, 2008, Martin J. Flannery, Jr. (Flannery or Complainant) filed a Complaint against Public Service Company of Colorado (Public Service or Respondent). 

2. The Commission referred this matter to an administrative law judge (ALJ) for resolution during its weekly meeting held June 19, 2008.

3. A hearing on the Complaint was scheduled by the Commission's Order Setting Hearing and Notice of Hearing issued October 3, 2008.

4. On June 23, 2008, the Commission issued its Order to Satisfy or Answer.

5. On July 14, 2008, Public Service filed its Answer to the complaint.  Public Service answered the Complaint denying any wrongdoing.

6. Complainant and Respondent are the only parties to this proceeding.  

7. At the assigned place and time, the undersigned ALJ called the matter for hearing.  During the course of the hearing, testimony was presented by Complainant and Michael J. Flannery, Sr. (Complainant’s father) on behalf of Complainant, and Jeff Eden and James Johnson on behalf of Respondent. Exhibits 0 through 73, were identified and offered into evidence.
  Exhibits 1, 2, and 8 were not admitted.  All other exhibits were admitted.  

8. During the presentation of Public Service’s case, Mr. Flannery objected to the admission of Hearing Exhibit 64, a summary prepared by Mr. Eden.  After admission of the exhibit over objection, it was noted that Mr. Flannery would have an opportunity to address the exhibit.  Claiming surprise and denying allegations of the summary, a continuance was sought.  Public Service objected to the continuance noting that many of the documents addressed were the subject of prior proceedings to which Mr. Flannery was a party and that Mr. Flannery had the opportunity to conduct discovery, if he so desired.  Having failed to do so, consistent with its Answer, Public Service presented its case to rebut the allegations of the Complaint.  Public Service’s Answer, particularly including Affirmative Defenses, put Mr. Flannery on notice that Public Service intended to address the history of his account in testimony.  

9. Upon denial of the requested continuance, the case proceeded in accordance with the Commission's notice.  

10. Mr. Flannery next demanded representation by an attorney in light of his belief that Public Service was accusing him of criminal wrongdoing.  He also wished to present additional witnesses to address Mr. Eden’s testimony.  Specifically noting there was no pre-filing requirement (other than the Answer) and that the subject proceeding was not a criminal proceeding, no right to representation by counsel had been shown.  Mr. Flannery then chose to depart the hearing without dismissal of the Complaint.  The hearing proceeded to completion in his absence.

11. Public Service moved to dismiss the Complaint following Mr. Flannery’s departure.  Finding that a prima facie case had been made in the case in chief, the motion was denied and the hearing proceeded.

12. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a written recommended decision are transmitted to the Commission.

II. FINDINGS AND CONCLUSIONS
13. Mr. Flannery’s Complaint established the scope of this proceeding to the extent of the Commission’s jurisdiction.  

14. Mr. Flannery purchased his home, located at 1599 S. Lewiston Street in January 1999.  He became the customer of record for utility services at that time.  The Complaint arises from utility service provided at this address.  

15. Mr. Eden is a Customer Advocate for Xcel Energy.  He prepared a chronological summary of events relating to this proceeding from January 1999 through October 2008.  See Hearing Exhibit 64.

16. Mr. James Johnson is a Revenue Protection Investigator who testified regarding Public Service’s investigation at Mr. Flannery's premises.  

17. Mr. Flannery acknowledges and admits that he lived at the premises from January 1999 through July 2008.  Mr. Flannery sold the subject property on May 20, 2005; however, he continued occupancy by renting the property back from the buyer.  See Hearing Exhibit 4.  Mr. Flannery acknowledged use of any utility services provided during that time.

18. Mr. Flannery contends he was improperly charged $75 per month for electricity service and gas service when none was being provided.

19. On April 1, 2005, Public Service received a telephone request from “Brenda” at “England Investment, Inc.” to end service in Mr. Flannery’s name due to a foreclosure of the property.  See Hearing Exhibit 10 at 1.  Based upon Brenda's telephone call, Public Service complied with that request, Mr. Flannery’s name was removed as the customer of record, and the property was placed into a "vacant status."  However, service was not physically disconnected.  

20. Public Service entered into a payment arrangement in May 2005 for a past-due balance of $647.17.  Although an initial payment of $217.17 was paid, the agreement was broken in June 2005 because no further payment was made.  Mr. Eden does not note any affect upon service to the property related to the payment arrangements.  Hearing Exhibits 61-63.

21. Public Service’s correspondence regarding a broken payment arrangement dated June 20, 2005, is the last document Mr. Flannery received from Public Service after the sale of the property until the $477 past due balance was discovered on his credit report.  Hearing Exhibit 61.  

22. Mr. Eden states that Exhibit 65 reflects Public Service’s billing history on a month-to-month basis.  However, after May 2005, bills were not being mailed because Public Service did not know who to bill for service.  After a final bill, correspondence was submitted requesting payment.  No response was received from Mr. Flannery regarding that correspondence.  Further, it is Public Service’s practice not to mail bills after a final bill.  Thus, after sale of the property in May 2005, no bills were mailed on the account until ownership was later confirmed in November 2006.

23. Mr. Flannery stated a belief that his landlord subsequently communicated with Public Service regarding utility service.  On a monthly basis, he states that he paid his landlord any balance that was orally said to be due.

24. On December 16, 2005, charges were written off and referred to a collection agency for collection.  The account reflected a zero balance.

25. In September 2006, Public Service’s records reflect no customer of record for the property and it was believed to be vacant.  Hearing Exhibit 15.  However, 11703 KWH of electricity has been used since April 28, 2005 when the property was believed to have become vacant.

26. In November 2006, Public Service confirmed that Mr. Flannery resided at the property.

27. Mr. Flannery acknowledges that in November 2006 he discovered a past due balance for utility service of $477 when it was reported to a credit reporting agency.

28. In November 2006, Public Service recorded Mr. Flannery’s statement that he intended to connect electric service without authorization, acknowledged Mr. Flannery’s lease, and initiated an investigation based upon historical account information.

29. On November 17, 2006, Public Service’s revenue protection department visited the property to find that someone tampered with their equipment.  Discovering that service had been turned on to the property, Mr. Johnson requested that service be disconnected at the pedestal serving the home based upon the tamper.  

30. On November 20, 2006, the pedestal was located in a neighboring property and service was disconnected to Mr. Flannery's premises.  Mr. Johnson determined that service had not been authorized for reconnection.  See Hearing Exhibit 65.

31. Public Service concluded that Mr. Flannery occupied the premises since he sold it.  The previous write off of final charges was reversed and usage was billed current.  After service was disconnected at the pedestal, it was determined that full payment would be required before service reconnection.  

32. Mr. Flannery contends that Public Service refused to talk to him regarding utility service, because he was no longer the owner of the property at issue.  At the time of disconnection, Mr. Flannery contends it was especially dangerous to human health to disconnect service because it was -21° outside at the time.  He contends that his billing has been inaccurate and that Public Service created a life-threatening situation in violation of federal law.

33. In late November 2006, Public Service’s records indicate several discussions regarding payment arrangements and reconnection of service.  Despite the prior determination regarding payment, an acceptable payment arrangement was reached.  Public Service offered to accept payment of 10 percent of the outstanding balance down ($208.63) and the remainder payable over 18 months.  See Hearing Exhibits 13 and 64.  That offer was accepted and Mr. Flannery’s mother paid the 10 percent amount on his behalf.  Natural gas and electric service was restored by Public Service.  Public Service authorized gas and electric service to be restored on November 28, 2006.  On November 29, 2006, the gas meter was also unlocked.  Mr. Flannery was then billed for utility services provided.  

34. Agreed upon payment arrangements began on December 4, 2006 with an initial payment of $148.00. Hearing Exhibit 13.

35. A condition of the installment agreement required the payment, in addition to the amount of new monthly billings, must be paid by the due date of each new bill.  This sum will be noted on each bill.  Hearing Exhibit 13.

36. Mr. Flannery reported having reached a payment agreement with Public Service.  Thereafter, thinking everything was fine, service was shut off.  Deciding he had nowhere to go and that he needed power, Mr. Flannery chose to have an electric journeyman restore his service.

37. In any event, Mr. Flannery’s next payment to Public Service was posted on January 29, 2007 in the amount of $200, substantially less than agreed and after the agreed upon due date of January 19, 2007.  See Hearing Exhibits 53 and 65.

38. On February 28, 2007, a notice of disconnection was mailed.  Hearing Exhibit 49.

39. In March 2007, a notice was posted at Mr. Flannery’s property that service was scheduled for disconnection due to non-payment.  A subsequent undated notice was posted after service was disconnected.  There were fruitless telephone conversations regarding payment arrangements.

40. On June 23, 2007, another disconnection notice was mailed to the property for nonpayment.  Hearing Exhibit 38.

41. Mr. Johnson also described energy diversion reports for the subject property as of July 3, 2007 and March 28, 2008.  Arriving at the property on July 3, 2007, power was obviously on at the property.  Service was disconnected at the pedestal.
  Mr. Johnson concluded that a second theft occurred.  See Hearing Exhibits 67 and 68.

42. On July 10, 2007, the revenue protection department noted that the customer illegally turned on service and billed a $100 revenue protection charge.

43. In July 2007, a notice was posted at Mr. Flannery’s property that service was scheduled for disconnection due to non-payment.  A subsequent undated notice was posted after service was disconnected.

44. The account was noted on July 16, 2007 that litigation was pending in small claims court and that service should not be reconnected without payment in full.  Shortly thereafter, an informal complaint was initiated at the Commission.

45. On August 28, 2007, Public Service discovered that the gas meter had been tampered with and service was restored without authorization.  Hearing Exhibit 9.

46. On September 5, 2007, additional tampers were found with the gas meter, and it was decided no further action would be taken without full payment.

47. On August 19, 2008, Public Service accessed the property and removed the electric meter.  The meter, Hearing Exhibit 73, was tested on October 1, 2008.  See Hearing Exhibit 72.  Public Service found that the meter had been tampered with in such a way that no consumption could be recorded by the meter, but the meter still supplied power to Mr. Flannery’s house.  Not only was service restored, but the meter itself was disabled.  

48. On February 26, 2008, and October 2, 2008, various charges and late fees were reversed and tamper charges were assessed for electric service from December 29, 2006 through July 3, 2007.  See Hearing Exhibits 65 and 71.  Charges for December 29, 2006 through July 3, 2007 were billed in the amount of $532.09.

49. After disconnection of service, Mr. Flannery acknowledges that electricity service and natural gas service were subsequently reconnected by someone other than Public Service.  He engaged an electric journeyman to restore service because he believed this to be "the lesser of two evils."

50. Mr. Flannery never offered to pay the entire balance due to Public Service at any point after utility service was disconnected at the property, except for the payment arrangement of December 4, 2006 that was breached.

51. In response to questions by the ALJ, Mr. Eden acknowledged that in the normal course of business, Public Service will disconnect utility service to a property based upon a phone call request from someone claiming to be the owner of the property.  However, he contends that it is a customer service policy to clarify who the caller is before taking action.

52. Mr. Eden also acknowledged that Public Service often accepts phone calls and would transfer service based upon a call from a real estate agent, real estate manager, or property manager.  On this basis, Public Service accepted the call of "Brenda" from “England Investment.”  Mr. Eden acknowledged that Public Service has no documentation whatsoever other than notation of a phone call from Brenda.

53. Complainants have the burden of proof.  Complainants must prove by a preponderance of the evidence all material allegations of the Complaint.
  Section 13-25-127(1), C.R.S.; Rule 1500, 4 Code of Colorado Regulations 723-1.  For the reasons discussed below, the ALJ finds and concludes that the evidence of record establishes that Complainant has met its burden of proof, in part, to establish that Respondent violated any rule, regulation, statute, tariff, or law.  Having met the burden of proof, in part, the burden of going forward shifts to the company.  As a result, Public Service was required to present evidence to establish its authority for, or the basis for, actions regarding Mr. Flannery’s account. 

54. Tariffs are to be construed like statutes. 
Standard principles of statutory construction apply to the interpretation of (a) tariff. Hence, we must give effect to the intent of the legislative body, i.e., the PUC, by looking first at the language of the tariff. Further, its language must be read and considered as a whole, and when, possible, it should be construed to give consistent, harmonious, and sensible effect to all of its parts. In case of ambiguity, a court may also be guided by the consequences of a particular construction. 
U.S. West v. Longmont, 924 P.2d 1071, 1079 (Colo. App. 1995), aff'd 948 P.2d 509 (Colo. 1997).  See also, Decision No. C03-0867.

55. Judge Jennings-Fader summarized the Commission’s jurisdiction in Complaint proceedings:

In granting relief, however, the Commission is free to choose the appropriate remedy or relief for each case and is not bound by the prayer for relief.  As the Colorado Court of Appeals has explained,  

the relief ultimately granted is governed not by the demand, but by the facts alleged, the issues, and the proof.  Fleming v. Colorado State Board of Education, 157 Colo. 45, 400 P.2d 932 (1965); Smith v. Buckeye Incubator Co., 51 U.S. Patents Quarterly 130, 2 F.R.D. 134 (1940); see also C. Krendel, Colorado Methods of Practice § 522 (1989).  Indeed, C.R.C.P. 54(c) specifically directs the court to grant the relief to which the claimant "is entitled" even if the party has not demanded such relief in his pleadings.  

Township Homeowners Association, Inc. v. Arapahoe Roofing and Sheet Metal Company, 844 P.2d 1316, 1318 (Colo. App. 1992); see also Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232 (Colo. App. 2004).  

In addition, § 40-3-102, C.R.S., provides that the Commission is vested with the power and authority, and has the duty,  

to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in articles 1 to 7 of [Title 40] or in addition thereto, which are necessary or convenient in the exercise of such power[.]  

The Colorado Supreme Court has recognized that this statutory provision gives the Commission broad authority to fashion an appropriate remedy to address a public utility's violative practices and that the Commission uses its special expertise in determining the appropriate remedy.  The Commission can fashion the sanction or remedy which, in its judgment, best fits the proven violations so long as the sanction or remedy does not run afoul of a statutory restriction, is in accordance with the evidence, and is just and reasonable.  See, e.g., Archibold v. Public Utilities Commission, 58 P.3d 1031, 1037 (Colo. 2002); Mountain States Telephone & Telegraph Company v. Public Utilities Commission, 763 P.2d 1020, 1030 (Colo. 1988).  

Decision No. R05-1090.

56. From commencement of utility service upon purchase of his home until April 1, 2005, Mr. Flannery was the customer of record for the property.  

57. Upon verification of ownership and submission of acceptable documentation, Mr. Flannery again became the customer of record in November 2006.

58. Between April 2005 and November 2006, the property was occupied by Mr. Flannery and he admits use of utility services used during this period.  The only reason that Mr. Flannery was not the customer of record for this period is a telephone call from “Brenda” with “England Investment, Inc.” stating the property was in foreclosure.

59. Discontinuance of service is provided for in Public Service’s tariffs:  Gas (Sheets S5 through S8) and Electric (R23-30).  Commission rules also address disconnection of service in Rule 4407 of the Rules Regulating Gas Utilities and Pipeline Operators and Rule 3407 of the Rules Regulating Electric Utilities.  

60. The facts and circumstances make it clear that Brenda was not acting on behalf of, or in, Mr. Flannery’s interest.  Public Service could not have reasonably believed otherwise.  Mr. Flannery demonstrated that Public Service violated Commission rules as well as their tariffs by removing his name as the customer of record effective April 1, 2005, based upon a third party report that a foreclosure was filed (whether the filing occurred in fact, or not).  In any event, commencement of a foreclosure proceeding alone would not provide a basis for Public Service to affect utility service in an occupant’s name.  Mr. Flannery should be restored and reflected as the customer of record for the entirety of his occupancy.

61. Through no fault of Mr. Flannery’s, he was wrongfully removed as the customer of record for his utility service.

62. Because of Public Service’ violation, Mr. Flannery was not timely billed for service rendered between April 1, 2005 and approximately October 24, 2006.  However, Mr. Flannery continued to occupy the premises and use utility service without ever having received a bill for utility service.  The ALJ finds the self-serving uncorroborated testimony of Mr. Flannery that he relied solely upon the oral statement of his landlord as to amounts due for utility service and in fact paid specified amounts, not to be credible or persuasive.  Mr. Flannery’s lease obligations were not shown, there is no evidence of the existence or substance of landlord communications, and there is no evidence supporting any amount purportedly due or paid for utility service.

63. During the period of time that Public Service believed the premises to be vacant (or did not know the identity of the occupant), Mr. Flannery enjoyed service without billing or payment.  There was a significant period of time during which utility service was consumed at the property that Public Service did not discover in the ordinary course of business.

64. Mr. Flannery contends that Public Service refused to talk to him; however, the context of those conversations is not clear.  Although he no longer owned legal title to the property, it is not clear at that point why they would not discuss utility service availability, terms, and conditions with the occupant of the property.  In whatever context, Public Service’s unwillingness resulted in the property incorrectly being reflected as vacant as well as Public Service not knowing the identity of the occupant when it eventually sought such identity.  As a result of the incorrect information, at least in part, Public Service no longer billed utility service.

65. Although it appears that Public Service may have made contrary statements to Mr. Flannery on the same day regarding willingness to enter into an installment agreement (November 28, 2006), contrary statements were either superseded by the subsequent payment agreement or were ineffective based upon the prior agreement entered into with Mr. Flannery.

66. Public Service entered into the payment arrangement memorialized in Hearing Exhibit 13 and breached the agreement by erroneously demanding and billing a higher payment in the subsequent billing.

67. Mr. Flannery’s first bill after implementation of the payment arrangement was dated January 3, 2007.
  There are several discrepancies in this bill.  First, there are two charges for “Electric Turn On” in the amount of $33.00.  Based upon evidence presented, gas and electric services were restored on or before November 29, 2007, and not disconnected and restored again prior to January 3, 2007.  Thus there could only be one charge, not two.  Further, a review of the November 29, 2007 bill reflects two “Electric Turn On” charges in the amount of $33.00.  Based upon the chronology of record, the second charge more likely than not duplicates the first.  Further, the charges appearing on the January bill duplicate those previously charged on the November statement.  Thus, Mr. Flannery should be credited $99.00.

68. Reviewing the current bill amount of $99.90 on the same January 2007 bill, the ALJ is unable to reconcile such billed amount.  Current natural gas service alone exceeds the amount due and available credits do not exceed the current electric usage, even without regard to miscellaneous charges.

69. The “Current Arrangement Payment Due” is billed as $427.64, in addition to the current bill of $99.90.  The undersigned ALJ is unable to reconcile Hearing Exhibit 13 and the arrangement payment due on Hearing Exhibit 54.

70. The materiality of Public Service’s breach by the billing error is lessened in the context of the recently memorialized payment arrangement.  Finding it not a material breach, Mr. Flannery was not relieved of his obligation to perform the payment arrangement.  There is no indication that Mr. Flannery attempted any mitigation, made an effort at timely compliance, or otherwise sought resolution.  

71. Notably, following Public Service’s breach, Mr. Flannery’s conduct materially breached the agreement anyway because he failed to timely pay the current charges on the January 3, 2007 bill, in addition to the agreed upon payment arrangement amount.

72. Neither party comes to this point with “clean hands.”  In such situations, the Commission has reached to equitable principles, based upon the evidence as a whole, to reach a decision based upon a particular set of circumstances.  See Decision Nos. C06-0036 and C06-0203.  While Mr. Flannery had responsibilities as a customer, Public Service had responsibilities as the utility providing service.  A utility may not turn its back on a customer.  Public Service wrongfully removed Mr. Flannery’s name from his account and failed to abide by a payment arrangement to which it agreed.  On the other side, a utility customer has obligations as well.  Mr. Flannery failed to correspond and pay for utility service.  Subsequently, Mr. Flannery tampered with Public Service equipment and connected service without authorization.

73. It is disturbing that Mr. Flannery enjoyed utility service for the vast majority of time between August 2004 and July 2008, yet he has only made four payments totaling approximately $1,300.  This pattern indicates more of a motivation not to pay for utility service knowingly consumed than harm resulting from Public Service action.  

74. Mr. Flannery acknowledges and admits to occupancy of the subject property at all times relevant to the Complaint and use of utilities consumed.  Mr. Flannery’s conduct is compounded by acts of subterfuge, including tampering with Public Service’s equipment and unauthorized activation and consumption of utility service.  Complainant, as the customer of record and based upon use of the services, should be held responsible therefor.

75. On the other hand, to deny any relief based upon proven Public Service violations would negate any consequence for such actions. 

76. It is found, more likely than not, that Mr. Flannery is responsible for billed utility services, as modified by this decision.  Mr. Flannery has not shown that Public Service violated any rule in disconnection of services.  He was given a reasonable opportunity to negotiate payment arrangements; however, he violated the resulting arrangement and lost further opportunity based upon his own subsequent actions.  Based upon Public Service’s unclean hands and violations, at times Mr. Flannery did not enjoy service without consequence.  Thus, disputed charges, after adjustment ordered below shall be reduced by an additional $355 (intending to approximate 10 percent of the remaining balance due).

77. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:

1. The Complaint by Martin J. Flannery, Jr. against Public Service Company of Colorado (Public Service) in Docket No. 08F-223E is granted, in part.

2. Public Service shall restore Mr. Flannery as the customer of record at 1599 S. Lewiston Street, Aurora, Colorado 80017 for the entirety of his occupancy, from January 1999 to July 2008.

3. Public Service shall credit Mr. Flannery’s account (Account No. 2602159) in the amount of $454.00 ($99.00, plus $355.00).

4. Mr. Flannery is responsible for the remainder due on the account, as modified by this Recommended Decision.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Unusually, the first exhibit is Exhibit 0.  Exhibit 73 is an electric meter.


� A pedestal typically provides service to four different properties and is more difficult for a customer to access.


�  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  


� There was an intervening bill between December 4, 2006 and January 3, 2007 to reflect the balance due and included in the payment arrangement.
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