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I. STATEMENT

1. On July 1, 2008, Patricia and Arthur Lucious (Complainants) filed a complaint naming Qwest Corporation (Qwest or Company) as Respondent.

2. Complainants allege that Qwest has massively overbilled them for services, including bundled billing for services regulated by this Commission as well as services not non-regulated by this Commission.  In addition to other requested relief, the Complaint requests that the Commission enter an Order granting whatever relief the Commission deems legally appropriate.  

3. The Commission referred this matter to an administrative law judge (ALJ) for resolution during its weekly meeting held June 9, 2008.

4. On July 10, 2008, the Commission issued an Order to Satisfy or Answer.

5. A hearing on the Complaint was scheduled by the Commission's Order Setting Hearing and Notice of Hearing for September 10, 2008.

6. By Decision No. R08-0811-I, Respondent’s motion to dismiss for lack of subject matter jurisdiction was denied.

7. At the assigned place and time, the undersigned ALJ called the matter for hearing.  Ms. Lucious appeared pro se and Qwest appeared through counsel.  During the course of the hearing, testimony was presented by Ms. Lucious on her own behalf, and Ms. Audrey Limke, Complex Billing Manager, on behalf of Respondent. Exhibits 1 through 18, were identified, offered, and admitted into evidence.  Subsequent to the hearing in this matter, it appears that Ms. Lucious filed additional documents with the Commission.  It is not evident whether such filing was served upon Qwest.  In any event, being after closure of the evidentiary hearing and without leave, the subsequent information filed has not and will not be considered by the ALJ in reaching this decision.

8. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a written recommended decision are transmitted to the Commission.

II. FINDINGS AND CONCLUSIONS
9. Ms. Lucious contends that Qwest overbilled her for services since August 2007, when she purchased wireless telephone services.  Ms. Lucious offered lengthy testimony including references to various payments made for various services rendered, credits toward balances due, and billed amounts for a variety of services.  She contends her amount billed is more than twice the proper amount.  Ms. Lucious generally contends that she was not billed the amounts she had understood would be billed and that bundled discounts were not offered.

10. Ms. Audrey Limke is a Complex Billing Manager for Qwest.  She first attempted resolution of Ms. Lucious’ concerns on July 18, 2008 when the matter was escalated to a level requiring her involvement. 

11. Ms. Limke reviewed Qwest’s billing records from August 2006 to date.  She perceives that the primary concerns relate to Direct TV and wireless phone service.  No billing errors were found.  As a result of her review, Ms. Limke authorized credits to Ms. Lucious’ account for customer retention purposes.

12. Ms. Limke made clear that Ms. Lucious’ local and long distance services were never suspended or disconnected by Qwest.

13. Ms. Limke generally acknowledged that changes in activity on an account can substantially affect the appearance of a bill.  She particularly noted that there were an unusually large number of activity changes on the account.  Such changes may require reconciliation over multiple billing periods.  However, she has verified the accuracy of Qwest’s billing for local and long distance services.
  Ms. Limke prepared Hearing Exhibit 17 to summarize the chronology of events that she reviewed regarding Ms. Limke’s account.

Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  Ms. Lucious is the proponent of the order because she commenced the proceeding and seeks an order for relief pursuant to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Ms. Lucious bears the burden of proof by a preponderance of the evidence.  Section 13-25-

14. 127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.

15. While Qwest contends that no errors have occurred, they particularly address and argue that no violation within the scope of the Commission’s jurisdiction has been shown of the Company’s tariffs or Commission rules.  It is argued that substantial testimony was offered regarding billing matters beyond the Commission’s jurisdiction (e.g., billing for wireless and satellite television services).

16. Ms. Lucious is clearly strong in her conviction.  However, a review of the evidence of record demonstrates that she failed to meet her burden of proof necessary to prevail.  Reviewing all of the exhibits, there are individual pages from several billing statements and references to several payments.  However, there is not a single complete Qwest bill in the entirety of the evidence.  Based upon the evidence of record, it is simply impossible to determine what services Qwest billed, what amounts were billed, or whether documented payments were applied to the balance due.  As such, Ms. Lucious failed to establish that Respondent violated any rule, regulation, statute, tariff, or law.

17. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:

1. The Complaint by Patricia and Arthur Lucious against Qwest Corporation in Docket No. 08F-273T is dismissed with prejudice.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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� Ms. Limke also noted that she found no billing errors for wireless or television related services.
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