Before the Public Utilities Commission of the State of Colorado

Decision No. R09-0015-I
Docket No. 08A-470E

R09-0015-IDecision No. R09-0015-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08A-470EDOCKET NO. 08A-470E
IN THE MATTER OF THE APPLICATION OF black hills/colorado electric utility company, lp, for an order approving its 2009 qualifying retail utility compliance plan.
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
vacating prehearing conference, 
scheduling hearing, establishing 
procedural schedule, modifying 
discovery provisions, shortening response 
time to motions pertaining to discovery, 
and establishing service requirements
Mailed Date:  January 7, 2009
I. statement  

1. On October 20, 2008, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric (Applicant), filed a Verified Application seeking approval of its 2009 Qualifying Retail Utility Compliance Plan (Application).  This filing commenced this proceeding.  

2. On October 21, 2008, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period, which has expired.
  

3. The Colorado Office of Consumer Counsel (OCC) intervened of right.  Staff of the Commission (Staff) intervened of right.
  

4. OCC and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. By Minute Order dated December 3, 2008, the Commission assigned this matter to an Administrative Law Judge (ALJ).  

6. By Minute Order dated December 3, 2008, the Commission deemed the Application complete as of December 5, 2008.  A Commission decision in this matter should issue within 210 days of that date (i.e., July 3, 2009).  Section 40-6-109.5(2), C.R.S.  

7. By Decision No. R08-1278-I, the ALJ scheduled a January 7, 2009 prehearing conference in this matter.  

8. On January 5, 2009, the Parties provided a proposed procedural schedule that permits the Commission to issue its decision by July 3, 2009 and requested that the prehearing conference be vacated.
  The ALJ informed the Parties that the proposed schedule was satisfactory and that the January 7, 2009 prehearing conference would be vacated.  This Order memorializes that ruling.  

9. The Parties proposed, and the ALJ finds acceptable and will order, the following procedural schedule and hearing dates:  (a) on or before January 7, 2009, Applicant will file direct testimony and exhibits; (b) on or before February 4, 2009, each intervenor will file answer testimony and exhibits; (c) on or before March 4, 2009, Applicant will file rebuttal testimony and exhibits; (d) on or before March 4, 2009, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before March 9, 2009, each party will file corrected testimony and exhibits;
 (f) on or before March 9, 2009, each party will file its prehearing motions;
 (g) on or before March 16, 2009, the Parties will file any stipulation reached; (h) the evidentiary hearing will be held on March 19 and 20, 2009; and (i) on or before April 3, 2009, each party will file a post-hearing statement of position, to which no response will be permitted.  

10. No final prehearing conference will be scheduled at this time.  If a party believes that a final prehearing conference is necessary or would be useful, that party may file an appropriate motion.  

11. The Parties and their witnesses will be ordered to provide the decision number when referring to a Commission decision.  

12. The Parties and their witnesses will be ordered to refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

13. Parties will be ordered to provide directly to the ALJ a copy of any stipulation filed in this matter.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

14. A party which files a prehearing motion (including a motion pertaining to discovery) will be ordered to provide a copy of that motion directly to the ALJ.  A party which files a response to a prehearing motion (including a motion pertaining to discovery) will be ordered to provide a copy of that response directly to the ALJ.  Compliance with this requirement will not reduce the number of copies to be filed with the Commission.  

15. The filing date set out in ¶ 9, supra, for prehearing motions will not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  A written response to a motion pertaining to discovery will be filed.  The response time to a motion pertaining to discovery will be shortened to three business days.  Upon receipt of the response to a motion pertaining to discovery, the ALJ will schedule an oral argument as necessary.  

16. With respect to discovery, the Parties agreed to abide by the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 with certain modifications.  The ALJ finds the modifications to be appropriate and will order the following:  (a) any discovery, any data request, and any notice of deposition served after 12 noon Mountain Time on a Friday will be deemed served on the following business day; (b) response time to discovery and data requests addressed to direct testimony and exhibits will be ten calendar days; (c) response time to discovery and data requests addressed to answer testimony and exhibits will be ten calendar days; (d) response time to discovery and data requests addressed to rebuttal testimony and exhibits will be seven calendar days; and (e) response time to discovery and data requests addressed to cross-answer testimony and exhibits will be seven calendar days.  In addition, Staff agreed, and the ALJ will order, that Staff data requests will be subject to Rule 4 CCR 723-1-1405 and the modification to that Rule in this Order.  

17. With respect to filings, the Parties agreed to, and the ALJ will order, the following:  all filings, except those containing confidential and highly confidential material, will be served on all other parties by electronic means on the same day as the filing is made with the Commission.  

18. With respect to discovery and data requests, the Parties agreed to, and the ALJ will order, the following:  all discovery, all data requests, all responses to discovery, all responses to data requests, and all objections (except those containing confidential material or highly confidential material, or both) will be served simultaneously on all other parties by electronic means.  

19. The Parties are advised, and are on notice, that no discovery, no data request, no response to discovery, no response to data request, and no objection is to be filed with the Commission or served on identified advisory Staff except as support for a motion pertaining to discovery, as an exhibit to testimony, or as an exhibit at hearing.  

20. Documents that cannot be delivered electronically will be provided in hard copy and served no later than the due date.  

21. Confidential material will be treated in accordance with Rule 4 CCR 723-1-1100.  

22. Highly confidential material will be treated in accordance with the Order that affords highly confidential treatment.  As of the date of this Order, in this proceeding there is no Order designating highly confidential material.  

23. Any party filing material under seal will be ordered to provide a hard copy of the material filed under seal directly to the ALJ on the date the material is filed with the Commission.  This will not reduce the number of copies to be filed with the Commission.  

24. In testimony, examination and cross-examination, oral argument, and written submissions, reference to prefiled testimony and exhibits will be to the page number(s) and line number(s) as they appear on the hard copy filed with the Commission.  

II. ORDER  
A. It Is Ordered That:  
1. An evidentiary hearing in this matter is scheduled on the following dates, at the following times, and in the following location:  

DATES:
March 19 and 20, 2009  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  

 
1560 Broadway, Suite 250  


Denver, Colorado  

2. The following procedural schedule is adopted:  (a) on or before January 7, 2009, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Electric (Applicant), shall file direct testimony and exhibits; (b) on or before February 4, 2009, each intervenor shall file answer testimony and exhibits; (c) on or before March 4, 2009, Applicant shall file rebuttal testimony and exhibits; (d) on or before March 4, 2009, each intervenor shall file cross-answer testimony and exhibits; (e) on or before March 9, 2009, each party shall file corrected testimony and exhibits; (f) on or before March 9, 2009, each party shall file its prehearing motions; (g) on or before March 16, 2009, the Parties shall file any stipulation reached; and (h) on or before April 3, 2009, each party will file a post-hearing statement of position, to which no response will be permitted.  

3. Cross-answer testimony and exhibits shall address only the answer testimony and exhibits of Intervenors.  

4. The Parties and their witnesses shall provide the decision number when referring to a Commission decision.  

5. The Parties and their witnesses shall refer to a statute by its Colorado Revised Statutes designation and not by reference to a Senate Bill number or a House Bill number.  

6. A party which files material under seal shall provide a hard copy of the material filed under seal directly to the Administrative Law Judge (ALJ) at the time the material is filed with the Commission.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

7. At the time a stipulation is filed with the Commission, the Parties shall provide a copy of the stipulation directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

8. A party which files a prehearing motion (including a motion pertaining to discovery) shall provide a copy of that motion, at the time it is filed, directly to the ALJ.  A party which files a response to a prehearing motion (including a motion pertaining to discovery) shall provide a copy of that response, at the time it is filed, directly to the ALJ.  Compliance with this requirement shall not reduce the number of copies to be filed with the Commission.  

9. The filing date set out in Ordering Paragraph No. 2, supra, for prehearing motions shall not apply to a motion pertaining to discovery.  A motion pertaining to discovery may be filed at any time.  A written response to a motion pertaining to discovery shall be filed.  Response time to a motion pertaining to discovery is shortened to three business days.  

10. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405, with certain modifications, governs discovery in this matter.  The modifications are:  (a) any discovery, any data request, and any notice of deposition served after 12 noon Mountain Time on a Friday is deemed served on the following business day; (b) response time to discovery and data requests addressed to direct testimony and exhibits is ten calendar days; (c) response time to discovery and data requests addressed to answer testimony and exhibits is ten calendar days; (d) response time to discovery and data requests addressed to rebuttal testimony and exhibits is seven calendar days; and (e) response time to discovery and data requests addressed to cross-answer testimony and exhibits is seven calendar days.   

11. As modified by this Order, Rule 4 CCR 723-1-1405 governs Staff of the Commission's data requests in this proceeding.  

12. No discovery, no data request, no response to discovery, no response to data request, and no objection shall be filed with the Commission or served on identified advisory Staff except as support for a motion pertaining to discovery, as an exhibit to testimony, or as an exhibit at hearing.  

13. The Parties shall follow the procedures described and discussed above.  

14. The Parties shall use and shall meet the service requirements described and discussed above.  

15. The Parties shall provide to the ALJ the filings and documents described and discussed above.  

16. The Parties shall make the filings described and discussed above.  

17. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge  
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�  The Notice also established a procedural schedule which was vacated by Decision No. R08-1278-I.  


�  On December 2, 2008, Staff filed its First Amended Notice Pursuant to Rule 1007(a).  


�  Applicant filed a Notice of Filing of Stipulated Procedural Schedule on January 6, 2009.  


�  Cross-answer testimony and exhibits may address only the answer testimony of another intervenor.  


�  This is an addition to the procedural schedule proposed by the Parties but was a date specified in Decision No. R08-1278-I.  


�  Response to a prehearing motion may be made orally.  Prehearing motions will be addressed as preliminary matters on the first day of hearing.  
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