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APPLICATION FOR REHEARING,
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Mailed Date:  December 16, 2009
Adopted Date:  December 9, 2009

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of pleadings (titled (1) Exceptions of Intervenor, Estes Park Express, Ltd. and (2) Motion to Extend Time to File Exceptions, respectively) filed by Estes Park Express, Ltd. (EPE).  Relevant to this order is the exceptions, which pleading was filed on November 17, 2009.

2. EPE’s exceptions relate to Decision No. R09-1175, mailed October 16, 2009.  By Decision No. R09-1175, an administrative law judge for the Commission entered an order recognizing an encumbrance in Certificate of Public Convenience and Necessity PUC No. 52483 in favor of the applicant, Greeley Airport Shuttle.  

3. EPE believed it had timely filed its exceptions on November 5, 2009 when it e‑filed the pleading.  E-filing is not fully implemented active, so the November 5, 2009 action of EPE was a nullity.  EPE corrected this error on November 17, 2009 when it properly filed paper copies of its “exceptions.”  Meanwhile, the applicant, Greely Airport Shuttle, Inc., filed a response to EPE’s “exceptions” on November 13, 2009.

4. While it was unintended, the effect of not perfecting the filing of the EPE “exceptions” until November 17, 2009 was that Decision No. R09-1175 became the decision of the Commission by operation of law on November 5, 2009.  See § 40-6-109(2), C.R.S.  As a decision of the Commission, Decision No. R09-1175 became subject to the provisions §§ 40‑6‑114 and 40‑6‑115, C.R.S.  Importantly, § 40‑6‑114(1), C.R.S., provides that any party may file an application for rehearing, reargument, or reconsideration (RRR) within 20 days after the date a decision of an administrative law judge becomes the decision of the Commission.  In this matter, the deadline for filing an application for RRR was November 25, 2009.  Because EPE filed its “exceptions” on November 17, 2009, we may construe them as a timely filed application for RRR.

5. Having construed EPE’s November 17, 2009 filing as an application for RRR, we must adhere to the requirements of § 40-6-114, C.R.S.

6. Pursuant to the provisions of § 40-6-114(1), C.R.S., the Commission must act upon EPE’s “application for RRR” within 30 days of its filing, i.e. by December 17, 2009, or the “application for RRR” will automatically be denied by operation of law.

7. To allow the Commission further time to review and analyze the arguments, we grant EPE’s “application for RRR” merely for the purpose of tolling the statutory clock.  This decision to grant reconsideration is not a decision on the merits of EPE’s application for RRR.  Instead, the Commission will issue a future order ruling upon the merits of EPE’s application for RRR.

II. ORDER

A. The Commission Orders That:

1. The “Application for Rehearing, Reargument, or Reconsideration” to Decision No. R09-1175 filed by Estes Park Express, Ltd., on November 17, 2009 is granted for purpose of further review consistent with the discussion above.

2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 9, 2009.
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