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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint application filed by Ionex Communications North, Inc. (Ionex) and Knight Libertas, LLC (KL) on November 9, 2009.  The applicants request Commission authorization to enter into a financing transaction in which certain assets of Ionex, including its Commission-issued authorities, will be encumbered.  We construe this filing as an application for approval of the encumbrance of Ionex’s Certificate of Public Convenience and Necessity (CPCN) pursuant to § 40-15-204, C.R.S.

2. Concurrent with the application to encumber its telecommunications authority, Ionex and KL also filed a Request for Confidential Treatment on July 21, 2009.  The Commission granted the motion at its weekly meeting on November 19, 2009 by Decision No. C09-1329.

3. On December 3, 2009, Ionex filed a response to questions posed by the Commission Staff.  The response included a signature page and affidavit executed by KL as well as confirmation that the encumbrance of assets in the proposed transaction does not exclude the CPCN held by Ionex. 

4. Ionex owns a CPCN which authorizes it to provide to provide emerging competitive telecommunications services, which was granted by Decision No. C99-62.  Ionex also owns a CPCN to provide competitive local exchange telecommunications services, which was granted by Decision No. C99-1128.   Ionex currently has an effective tariff on file with the Commission.

5. Ionex, as part of financial transactions related to its parent company, Birch Communications, Inc. (Birch), will pledge its assets, including its Commission-issued telecommunications authorities as security for the debt financing arrangements to KL.    

6. KL is serving as the lender in the financing transaction that will allow Birch to obtain additional funds for the purpose of paying current debt and payment obligations, for general corporate purposes, including future acquisitions.

7. We find that the Commission has jurisdiction in this matter.

8. The Commission issued a Notice of Application Filed, giving notice to all interested parties.  Interventions were due on or before December 14, 2009.  No interventions were filed.

B. Discussion

9. The application is unopposed and may be considered without a hearing pursuant to § 40-6-109(5), C.R.S.

10. We find that the proposed encumbrance is not contrary to the public interest and therefore grant the joint application.

11. The applicants are reminded that approval of the Commission is necessary before a CPCN can be transferred to another party in the event of default or foreclosure of the loan.  

II. ORDER

A. The Commission Orders That:

1. The joint application to encumber telecommunications authorities held by Ionex Communications North, Inc. (Ionex) and by Knight Libertas, LLC (KL) is deemed complete and is granted with certain conditions as noted below.  

2. Ionex and KL shall jointly inform the Commission when the encumbrance has been terminated or is no longer effective by a letter sent to the Commission’s Director, noting this Docket in the subject line.

3. In the event the encumbrance held by KL is exercised or transferred to another entity, KL or the new entity and Ionex shall jointly file a transfer application to transfer the encumbered telecommunications authorities and obtain specific approval for this subsequent transfer by the Commission.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 16, 2009.
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